BURLINGTON HOUSING BOARD OF REVIEW
Monday, April 18, 2022
7:00 p.m.
The meeting will be REMOTE ONLY. You can join the meeting via Zoom:

https://us02web.zoom.us/j/82806182041

Or One tap mobile :
US: +19292056099,,82806182041# or +13017158592,,82806182041#

Or Telephone:
Dial(for higher quality, dial a number based on your current location):
US: +1 (929) 205-6099 or +1 (301) 715-8592 or +1 (312) 626-6799 or +1 (669) 900-6833 or
+1 (253) 215-8782 or +1 (346) 248-7799
Webinar ID: 828 0618 2041

International numbers available: https://us02web.zoom.us/u/kehp4wy71Y

AGENDA

1. Carolynne Tropepe (tenant); Dennis Rouille (landlord) (security deposit case) re: 227 N. Willard St,
Unit 2

2. Casey Pope, David Weiner, Maxwell Graham, McCall Heimert (tenants); Sisters & Brothers
Investment Group (landlord) (security deposit case) re: 371 College Street

3. Alex Reid (tenant); Jie Zhu (landlord) (security deposit case) re: 183 Shelburne Street, Unit 3

The City of Burlington will not tolerate unlawful harassment or discrimination on the basis of political or
religious affiliation, race, color, national origin, place of birth, ancestry, age, sex, sexual orientation, gender
identity, marital status, veteran status, disability, HIV positive status, crime victim status or genetic information.
The City is also committed to providing proper access to services, facilities, and employment opportunities. For
accessibility information or alternative formats, please contact Human Resources Department at (802) 540-
2505.



BURLINGTON HOUSING BOARD OF REVIEW
Monday, April 18, 2022
7:00 p.m.
The meeting will be REMOTE ONLY. You can join the meeting via Zoom:

https://us02web.zoom.us/|/82806182041

Minutes
Board Members present: Josh O’Hara, Betsy McGavisk, Charlie Gliserman, Evan Litwin, Olivia Taylor

Staff present: Lisa Jones

1. Carolynne Tropepe (tenant); Dennis Rouille (landlord) (security deposit case) re: 227 N. Willard St,
Unit 2
Present were: Carolynne Tropepe, Dennis Rouille, Kim Rouille. All parties were sworn in.
Both parties presented their evidence and testimony. Hearing was closed.

2. Casey Pope, David Weiner, Maxwell Graham, McCall Heimert (tenants); Sisters & Brothers
Investment Group (landlord) (security deposit case) re: 371 College Street
Present were: Casey Pope, Daniel Weiner, Maxwell Graham, Mac Stevens. All parties were sworn
in. Both parties presented their evidence and testimony. Hearing was closed.

3. Alex Reid (tenant); Jie Zhu (landlord) (security deposit case) re: 183 Shelburne Street, Unit 3
Present were: Alex Reid, Jie Zhu. All parties were sworn in. Both parties presented their evidence
and testimony. Hearing was closed.

Meeting was adjourned.

Board deliberated in private.

The City of Burlington will not tolerate unlawful harassment or discrimination on the basis of political or
religious affiliation, race, color, national origin, place of birth, ancestry, age, sex, sexual orientation, gender



identity, marital status, veteran status, disability, HIV positive status, crime victim status or genetic information.
The City is also committed to providing proper access to services, facilities, and employment opportunities. For
accessibility information or alternative formats, please contact Human Resources Department at (802) 540-

2505.



HOUSING BOAkD OF REVIEW
City of Burlington

149 Church Street Room 11
Burlington, Vermont 05401
(802) 865-7122

HOUSING BOARD OF REVIEW
CITY OF BURLINGTON

NOTICE OF DECISION

Enclosed is a copy of the “Findings of Fact, Conclusions of Law and Order” of the
Burlington Housing Board of Review.

Please note that a person aggrieved by a decision of the Housing Board of Review is
entitled to appeal to the Chittenden Superior Court. (See Housing Code Section 18-59 and
Vermont Statutes Annotated, Title 24, Section 5006.) The court rules may require that such an
appeal be commenced within thirty (30) days of the Board’s Order.

Unless an appeal is taken, the Board’s Order should be complied with before expiration
of the thirty (30) day period.

DATED 3////;/\

CITY OF BURLINGTON
HOUSING BOARD OF REVIEW

/s/ Josh O’Hara
Josh O’Hara
Board Chair

cc: Alex Reid
Jie Zhu

The programs and services of the City of Burlington are accessible to people with disabilities.
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CITY OF BURLINGTON, VERMONT
HOUSING BOARD OF REVIEW

In re: Request for Hearing of ALEX REID )

Regarding Withholding of Security ) Security Deposit Appeal
Deposit by JIE ZHU for Rental Unit at )
183 Shelburne St, Apt. 3 )

DECISION AND ORDER

The above-named hearing came before the Housing Board of Review on April 18, 2022;
the meeting was held remotely via Zoom. Board Chair Josh O’Hara presided. Board Members
Betsy McGavisk, Charlie Gliserman, Evan Litwin and Olivia Taylor were also present.
Petitioner Alex Reid was present and testified. Respondent Jie Zhu was also present and
testified.

Upon consideration of the evidence and the applicable law, the Board makes the
following Findings of Fact, Conclusions of Law, and Order:

Findings of Fact

1. Jadent, LLC is the owner of a rental unit, 183 Shelburne Street, Apt. 3, in the City of
Burlington which is the subject of these proceedings. Respondent Jie Zhu is one of the
principals in the company and manages the property.

2. Petitioner Alex Reid moved into the rental unit on June 1, 2019 under the terms of a
written lease.

3. Petitioner paid a security deposit of $1450.00 and a pet deposit of $200.00 to
respondent. Petitioner was to receive back his security deposit at the end of the lease minus any
amounts withheld for damages.

4. Petitioner testified he vacated the apartment on January 15, 2022. However, petitioner

left some of his belongings in the apartment until January 31. Respondent testified she did not



know petitioner was out of the apartment until January 25, 2022. The keys were not returned to
respondent; instead, petitioner gave the keys to the new tenants.

5. On February 2, 2022, respondent sent a statement and check to petitioner at his last-
known address, the address of the rental unit, because she did not have a forwarding address for
him. Petitioner did not receive this statement or check.

6. On February 17, 2022, petitioner texted respondent about the return of his deposit.
Respondent responded that she never got a forwarding address. Petitioner provided his new
address and respondent sent out a new check and an itemized statement on February 18, 2022.
Respondent’s statement did not include notice to petitioner of his opportunity to request a
hearing within 30 days of receipt of the statement to contest the withholding of the deposit.
Respondent returned $891.94 of the deposit to petitioner.

7. On March 28, 2022, petitioner filed a request for hearing before this Board disputing
the withholding of his deposit. The basis of petitioner’s request was that respondent did not
return the deposit with an itemized statement within 14 days of the date he vacated the
apartment.

Conclusions of Law

8. The City of Burlington’s security deposit ordinance, Minimum Housing Code Sec. 18-
120, took effect April 10, 1986 and governs any rental arrangements for dwelling units in the
City of Burlington entered into or renewed after that date.

9. The State of Vermont’s Landlord and Tenant Act, now codified at 9 V.S.A. Sec. 4451~
68, applies to rental agreements for residential property entered into, extended or renewed on or
after July 1, 1986. Its terms are to “be implied in all rental agreements™ to which it is applicable.

9 V.S.A. Sec. 4453,



10. Under the city ordinance, as well as state law (the terms of which must be implied in
the parties’ rental agreement), a landlord must return the security deposit to a tenant within 14
days from the date on which the landlord discovers that the tenant vacated or abandoned the unit,
or the date the tenant vacated the dwelling unit, provided the landlord received notice from the
tenant of that date, with a written statement itemizing any deductions. City ordinance also
provides that the written statement must inform the tenant of the opportunity to request a hearing
before the Burlington Housing Board of Review within 30 days of receipt of the landlord’s
written statement. Minimum Housing Code Sec. 18-120(c). The statement and any payment
must be hand-delivered or sent by mail to the last-known address of the tenant, which may be the
address of the rental unit if no forwarding address is provided. Minimum Housing Code Sec. 18-
120(c). If a landlord fails to return the deposit with a statement within 14 days, the landlord
forfeits the right to withhold any portion of the security deposit. See, Minimum Housing Code
Sec. 18-120(c) and 9 V.S.A. Sec. 4461(e).

11. A tenant may object to the withholding of the deposit and request a hearing before
this Board for a review of the reasonableness of the owner’s deductions. Minimum Housing
Code Sec. 18-120(e). The tenant’s request must be submitted in writing within 30 days of
receipt of the notice of the opportunity to request a hearing or, in the absence of such notice,
within 44 days of the date the tenant vacated the rental unit. Minimum Housing Code Sec. 18-
120(e). Petitioner did not receive notice of his opportunity to request a hearing. Consequently,
he was required to file his request for hearing within 44 days of the date he vacated the
apartment.

12. Petitioner filed his request on March 28, 2022. The vacate date was in dispute.

Petitioner testified he vacated the unit on January 15 although he left some belongings in the



apartment. Respondent testified that on January 25 she discovered petitioner had moved out of
the unit. Even if the Board uses January 25 as the vacate date, petitioner was required to file his
request for hearing no later than March 10, 2022. As petitioner did not file his request for
hearing on time, the Board does not have jurisdiction to hear the case.

13. While the Board must dismiss the case due to the untimely filing of petitioner’s
request for hearing, the Board reminds respondent of her obligation to provide proper notice of
the withholding of a deposit to a tenant. That is, a landlord who decides to retain all or part of a
security deposit must comply with 3 specific requirements of the ordinance: the deposit must be
returned within 14 days of the date the tenant vacated or abandoned the rental unit with a written
statement itemizing any deductions; the statement must contain notice of the tenant’s right to
appeal to the Housing Board of Review; and the statement must be hand-delivered or sent by
certified mail.! See Lieberman v. Circe, No. S21-13 Cncv (Crawford, J., March 27, 2013) and
Minimum Housing Code Sec. 18-120(c). The Vermont Supreme Court required the literal
enforcement of these requirements in In re Soon Kwon, 189 Vt 598 (2011). Accordingly, a
landlord who fails to meet all of these requirements forfeits the security deposit. Had petitioner
filed his request for hearing on time, it is likely the Board would have found that respondent
forfeited the deposit as the notice requirements were not met.

Order
Accordingly, it is hereby ORDERED:
14. Petitioner Alex Reid’s request for relief is DENIED for lack of jurisdiction due to

petitioner’s untimely filing of his request.
, Y,
DATED at Burlington, Vermont this >

(e

ay of May, 2022.

'An amendment to Sec. 18-120(c) removing the “certified mail” requirement took effect on January 7, 2015.



CITY OF BURLINGTON
HOUSING BOARD OF REVIEW

/s/ Josh O’Hara
Josh O’Hara

/s/ Betsy McGavisk
Betsy McGavisk

/s/ Charlie Gliserman
Charlie Gliserman

/s/ Olivia Taylor
Olivia Taylor

/s/ Evan Litwin
Evan Litwin
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HOUSING BOARD OF REVIEW
City of Burlington

149 Church Street Room 11
Burlington, Vermont 05401
(802) 865-7122

HOUSING BOARD OF REVIEW
CITY OF BURLINGTON

NOTICE OF DECISION

Enclosed is a copy of the “Findings of Fact, Conclusions of Law and Order” of the
Burlington Housing Board of Review.

Please note that a person aggrieved by a decision of the Housing Board of Review is
entitled to appeal to the Chittenden Superior Court. (See Housing Code Section 18-59 and
Vermont Statutes Annotated, Title 24, Section 5006.) The court rules may require that such an
appeal be commenced within thirty (30) days of the Board’s Order.

Unless an appeal is taken, the Board’s Order should be complied with before expiration
of the thirty (30) day period.

DATED “7V’ g/ Ql 2

CITY OF BURLINGTON
HOUSING BOARD OF REVIEW

[s/ Josh O’Hara
Josh O’Hara
Board Chair

cc: Carolynne Tropepe
Dennis Rouille

The programs and services of the City of Burlington are accessible to people with disabilities.
Eor dicability arcacs information faor fthe Ciftv Afarnav'e Dffira nlaaca rall RRA.7191 (TTV infarmatinn - SRE. 74491



CITY OF BURLINGTON, VERMONT
HOUSING BOARD OF REVIEW

In re: Request for Hearing of Carolynne )
Tropepe Regarding Withholding of ) Security Deposit Appeal
Security Deposit by Dennis & Kim Rouille)
For Rental Unit at 227 N. Willard St, )
Unit 2 )

DECISION AND ORDER

The above-named hearing came before the Housing Board of Review on April 18, 2022;
the meeting was held remotely via Zoom. Board Chair Josh O’Hara presided. Board Members
Betsy McGavisk, Charlie Gliserman, Evan Litwin and Olivia Taylor were also present.
Petitioner Carolynne Tropepe was present and testified. Respondents Dennis and Kim Rouille
were also present and testified.

Upon consideration of the evidence and the applicable law, the Board makes the
following Findings of Fact, Conclusions of Law, and Order:

Findings of Fact

1. Respondents Dennis and Kim Rouille are the owners of a rental unit, 227 North
Willard Street, Unit 2, in the City of Burlington which is the subject of these proceedings.

2. Petitioner Carolynne Tropepe moved into the rental unit with a written lease which ran
from July 1, 2021 to May 31, 2022. Monthly rent was $1600.00.

3. Petitioner paid a security deposit of $1600.00 to respondent. Petitioner was to receive
back her security deposit at the end of the lease minus any amounts withheld for damages.

4. Petitioner vacated the apartment on January 31, 2022, but did not return the keys to

the apartment until early February.



5. On February 14, 2022, respondents sent a written statement to petitioner, in
accordance with city ordinance, itemizing deductions from the security deposit. The statement
itemized 2 deductions: nonpayment of rent in the amount of $1600.00 and cleaning charges in
the amount of $562.50.

6. Interest was not credited to the deposit.

7. Petitioner did not dispute that she agreed to the withholding of her deposit for last
month’s rent; she requested that she be allowed to use the deposit for last month’s rent.
However, she read the itemized statement to mean that she was being charged an additional
$1600.00. According to the itemized statement and respondents’ testimony, the deposit was used
for last month’s rent; there is no additional charge of $1600.00. However, respondents claim that
they are owed $562.50 for cleaning in the apartment since the deposit was used for last month’s
rent.

8. The Board makes no findings or conclusions with respect to the cleaning charges.

Conclusions of Law

9. The City of Burlington’s security deposit ordinance, Minimum Housing Code Sec. 18-
120, took effect April 10, 1986 and governs any rental arrangements for dwelling units in the
City of Burlington entered into or renewed after that date.

10. The State of Vermont’s Landlord and Tenant Act, now codified at 9 V.S.A. Sec.
4451-68, applies to rental agreements for residential property entered into, extended or renewed
on or after July 1, 1986. Its terms are to “be implied in all rental agreements” to which it is
applicable. 9 V.S.A. Sec. 4453.

11. Under the city ordinance, as well as state law (the terms of which must be implied in

the parties’ rental agreement), a landlord must return the security deposit to a tenant within 14



days from the date on which the tenant vacated or abandoned the dwelling unit, with a written
statement itemizing any deductions. City ordinance also provides that the written statement must
inform the tenant of the opportunity to request a hearing before the Burlington Housing Board of
Review within 30 days of receipt of the landlord’s written statement. Minimum Housing Code
Sec. 18-120(c). The statement and any payment must be hand-delivered or sent by mail to the
last-known address of the tenant, which may be the address of the rental unit if no forwarding
address is provided. Minimum Housing Code Sec. 18-120(c). If a landlord fails to return the
deposit with a statement within 14 days, the landlord forfeits the right to withhold any portion of
the security deposit. See, Minimum Housing Code Sec. 18-120(c) and 9 V.S.A. Sec. 4461(e).
Proper notice was provided.

12. Petitioner did not dispute that the withholding of her security deposit for unpaid rent
was proper. She requested that the deposit be used for last month’s rent, and that’s what
happened. That agreement was reflected in respondent’s itemized statement of deductions. As
the Board only has jurisdiction over the security deposit (and petitioner agrees it was properly
withheld), we make no further findings or conclusions, specifically, with respect to the deduction
for cleaning.

13. Petitioner is entitled to recover interest on the security deposit. Minimum Housing
Code Sec. 18-120(c). The Housing Code requires that the security deposit be held by the owner
in an interest-bearing account with an interest rate equivalent to a current Vermont bank
passbook savings account. Sec. 18-120(a). The Board applies the interest rate currently found in
most bank passbook savings accounts — 0.25% simple annual interest.

Order

Accordingly, it is hereby ORDERED:



14. Petitioner is entitled to recover interest in the amount of $2.15 on the security deposit

for the period July 1, 2021 to January 31, 2022.

!

i
DATED at Burlington, Vermont this >/ _ day of May, 2022.

CITY OF BURLINGTON
HOUSING BOARD OF REVIEW

/s/ Josh O’Hara
Josh O’Hara

/s/ Betsy McGavisk
Betsy McGavisk

/s/ Charlie Gliserman
Charlie Gliserman

/s/ Evan Litwin
Evan Litwin

/s/ Olivia Taylor
Olivia Taylor




HOUSING BOARD OF REVIEW
City of Burlington

149 Church Street Room 11
Burlington, Vermont 05401
(802) 865-7122

HOUSING BOARD OF REVIEW
CITY OF BURLINGTON

NOTICE OF DECISION

Enclosed is a copy of the “Findings of Fact, Conclusions of Law and Order” of the

Burlington Housing Board of Review.

Please note that a person aggrieved by a decision of the Housing Board of Review is

entitled to appeal to the Chittenden Superior Court. (See Housing Code Section 18-59 and
Vermont Statutes Annotated, Title 24, Section 5006.) The court rules may require that such an
appeal be commenced within thirty (30) days of the Board’s Order.

Unless an appeal is taken, the Board’s Order should be complied with before expiration

of the thirty (30) day period.

CcC:

DATED tD///%’l / (291/

CITY OF BURLINGTON
HOUSING BOARD OF REVIEW

/s/ Josh O’Hara
Josh O’Hara
Board Chair

Casey Pope
Sisters & Brothers Investment Group, Attn: Mac Stevens

The programs and services of the City of Burlington are accessible to pecple with disabilities.
Enr dicability arcace informafinn for the Citv Atfarnav'e Office nleaca rall RAR.74191 ITTY infarmatinn - BAE.7149)



CITY OF BURLINGTON, VERMONT
HOUSING BOARD OF REVIEW

In re: Request for Hearing of CASEY POPE, )
DAVID WEINER, MAXWELL )
GRAHAM and McCALL HEIMERT )
Regarding Withholding of Security ) Security Deposit Appeal
Deposit by SISTERS & BROTHERS )
INVESTMENT GROUP, LLP for )
Rental Unit at 371 College Street )

DECISION AND ORDER

The above-named hearing came before the Housing Board of Review on April 18, 2022;
the hearing was held remotely via Zoom. Board Chair Josh O’Hara presided. Board Members
Betsy McGavisk, Charlie Gliserman, Evan Litwin and Olivia Taylor were also present.
Petitioners Casey Pope, Daniel Weiner and Maxwell Graham were present and testified.
Respondent Sisters & Brothers Investment Group, LLP was represented at the hearing by Mac
Stevens who testified.

Upon consideration of the evidence and the applicable law, the Board makes the
following Findings of Fact, Conclusions of Law, and Order:

Findings of Fact

1. Respondent Sisters & Brothers Investment Group, LLP is the owner of a rental unit,
371 College Street, in the City of Burlington which is the subject of these proceedings. Mac
Stevens manages the property.

2. Petitioners Casey Pope, Daniel Weiner, McCall Heimert and Maxwell Graham moved
into the rental unit with a written lease which ran from June 1, 2021 to May 31, 2022.

3. Although the written lease specified the amount of the security deposit was $3,000.00,
petitioners only paid a security deposit of $2,800.00 to respondent. Petitioners were to receive

back their security deposit at the end of the lease minus any amounts withheld for damages.



4. Petitioners vacated the apartment on February 28, 2022.

5. On March 8, 2022, respondent sent a statement to petitioners in accordance with
ordinance requirements. Said statement itemized deductions of $3,725.00 from the deposit.
Interest in the amount of $7.50 was credited to the deposit. None of the deposit was returned; the
statement indicated that $717.50 was owed to respondent as the deposit did not cover all the
damages. At the hearing, Mac Stevens withdrew all the claims for damages except the deduction
of $1800.00 for underpayment of rent.

6. The written lease signed by all the parties provides that monthly rent is $3,000.00.
However, both parties acknowledged that throughout the term of the lease petitioners paid
$2,800.00 in rent based on information provided by a worker in respondent’s office who told
petitioners that the amount due for rent was $2,800.00. Based on that information, petitioners
continued to pay $2,800.00/month for rent throughout their tenancy. Respondent’s tenant ledger
also indicates the monthly rent charge was $2,800.00. However, Mac Stevens testified that at the
end of the tenancy he discovered the error and withheld $1,800.00 for the underpayment of rent
over the course of petitioner’s tenancy.

7. By written agreement, the lease was terminated as of February 28, 2022. The
termination agreement is silent as to any responsibility for rent. However, the tenant ledger
shows a zero balance on their account as of February 28, 2022.

Conclusions of Law

8. The City of Burlington’s security deposit ordinance, Minimum Housing Code Sec. 18-

120, took effect April 10, 1986 and governs any rental arrangements for dwelling units in the

City of Burlington entered into or renewed after that date.



9. The State of Vermont’s Landlord and Tenant Act, now codified at 9 V.S.A. Sec. 4451-
68, applies to rental agreements for residential property entered into, extended or renewed on or
after July 1, 1986. Its terms are to “be implied in all rental agreements” to which it is applicable.
9 V.S.A. Sec. 4453.

10. Under the city ordinance, as well as state law (the terms of which must be implied in
the parties’ rental agreement), a landlord must return the security deposit to a tenant within 14
days from the date on which the tenant vacated or abandoned the dwelling unit, with a written
statement itemizing any deductions. City ordinance also provides that the written statement must
inform the tenant of the opportunity to request a hearing before the Burlington Housing Board of
Review within 30 days of receipt of the landlord’s written statement. Minimum Housing Code
Sec. 18-120(c). Proper notice was provided.

11. The sole issue before the Board is the deduction of $1,800.00 for underpayment of
rent throughout the tenancy. When a tenant disputes the withholding of a deposit, the Board is
tasked with determining the reasonableness of the deductions based on the evidence and
testimony before it. Minimum Housing Code Sec. 18-120(¢e). In this case, the Board concludes
that the withholding of the deposit for underpayment of rent was not reasonable despite the
written lease. Both parties believed the monthly rent was $2,800.00 until Mac Stevens was
preparing the itemized statement and found the error; the tenants were never told there was an
error in the amount of rent that was being collected each month; the tenant ledger at the end of
the tenancy indicated a zero balance on the account; and the termination agreement is silent
about the payment of rent.

Order

Accordingly, it is hereby ORDERED:



12. Petitioners Casey Pope, Daniel Weiner, McCall Heimert and Maxwell Graham are
entitled to recover from Sisters and Brothers Investment Group, LLP the following amounts:

a) $2,800.00! of the security deposit improperly withheld after March 14, 2022;

b) Interest in the amount of $7.50 on the entire deposit for the period June 1, 2021
through March 14, 2022; and

c) Additional interest of $0.02 per day from March 15, 2022 until such date as the
amount improperly withheld is returned to petitioners.

DATED at Burlington, Vermont this 1%~ \bc'll}ay of May, 2022.

CITY OF BURLINGTON
HOUSING BOARD OF REVIEW

/s/ Betsy McGavisk
Betsy McGavisk

/s/ Charlie Gliserman
Charlie Gliserman

/s/ Evan Litwin
Evan Litwin

/s/ Olivia Taylor
Olivia Taylor

Josh O’Hara, Board Chair, dissenting

The Board concludes that because someone in the Landlord’s employ mistakenly told the
Tenants they could pay less monthly rent than their lease clearly states, it is unreasonable for the
Landlord to have used the Tenants’ security deposit to recoup the Tenants’ unpaid rent. I cannot

agree, and therefore I respectfully dissent.

! This amount includes the deductions of $1,825.00 that were withdrawn by Mac Stevens at the hearing; the Board’s
Order assumes that amount has not been returned to petitioners.

4



The Board’s job in security deposit disputes is to “make findings and conclusions regarding
the reasonableness of [a landlord’s] deductions from the deposit.” Burlington Code of Ordinances

§ 18-120(¢e). The ordinance does not tell the Board how to judge the reasonableness of a deduction,

so the Board may use the dictionary definition of the word. State v. Berard, 2019 VT 65, ] 12,
211 Vt. 39,220 A.3d 759. “Reasonable” can either mean “being in accordance with reason[;]”” on
the other, it can also mean fair, moderate, or “not extreme or excessive.” Definition of Reasonable,
Merriam-Webster.com (last visited May 13, 2022). In either case, it means that when the Board
makes a decision about whether a landlord properly withheld from a security deposit, it must
ground its decision in the factors relevant to the type of deduction the Board has before it. The
ordinance does not give the Board authority to make free-form or ad hoc decisions about the
reasonableness of a deduction.

Pursuant to Burlington’s ordinance, landlords may deduct from a security deposit for

the actual cost to repair damage beyond normal wear and tear which is attributable

to the tenant in order to maintain the condition and habitability of the unit, for

nonpayment of rent, for nonpayment of utility or other charges which the tenant

was required to pay directly to the landlord or to a utility, and for expenses required

to remove from the rental unit articles abandoned by the tenant
Id. § 18-120(c). The Board has lots of experience looking to the objective reasons why a deduction
might be reasonable or not. For example, when deciding whether deductions related to damages
beyond wear and tear were reasonable, the Board bases its decision on a range of factors, such as
the tenant’s use of the property, how long they lived there, the type of physical damage that
occurred (if any), and whether the landlord’s deduction was consistent with the prevailing rates

for things like labor and materials. In those cases, the Board needs to exercise broad discretion to

determine whether a deduction was reasonable.



A deduction for underpayment of rent is far simpler. The relevant factors are
straightforward and the Board’s discretion is limited. The Board should look to the lease to
determine how much the rent was, to the Tenants’ payments to see if they were adequate, and to
whether the parties modified the lease agreement to reduce the rent. Here, there is no dispute that
Tenants did not pay enough rent. The lease said $3,000 a month, and the Tenants paid $2,800 until
the parties agreed to terminate the lease. The resulting underpayment totaled $1,800.

The reason the Tenants underpaid is because someone working for the Landlord verbally
informed them that the rent was less than what the written lease said. The majority places great
weight on this fact, but I cannot see how this matters. At the hearing, no one explained who this
person was and whether the person had any authority to modify the lease on the Landlord’s behalf.
The testimony did not suggest that this was anything but a mistake. There was never a written
modification of the lease to reduce the rent, though the parties did commit their termination of the
lease to writing. At all times, the Tenants had a copy of their lease and could have found out for
themselves the correct amount of rent to pay. Paragraph 23 of the lease reserved the Landlord’s
right to pursue legal remedies if the Tenants breached the lease, even if the Landlord did not take
immediate action. And finally, the Landlord’s withholding of the rent for underpayment certainly
is evidence that, in its view, there was no agreement to reduce the monthly rent. There was no
meeting of the minds to change the terms of the lease. Therefore, I cannot find any kind of
modification of the lease, and I would hold that the Landlord’s withholding of $1,800 was
reasonable.

Although I’'m sure the majority has concluded that its decision is justified by a broad sense
of fairness, I do not believe that its decision is justified by evidence in this case or the type of

deduction at issue here. I am also concerned that the rationale here - that a good-faith mistake by



a landlord must be held against it notwithstanding a written lease - will degrade relations between
landlords and tenants here in Burlington. If a landlord cannot rely on the lease, I doubt that they
will be willing to accommodate tenants who struggle to pay rent on time or in the full amount out
of fear that their accommodation will be construed under the guise of reasonableness to have been
a change to the lease. That is not an outcome that is in anyone’s interest.

For these reasons, I respectfully dissent.

/s/ Josh O’Hara
Josh O’Hara




