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BURLINGTON DEVELOPMENT REVIEW BOARD 
Tuesday May 16, 2017, 5:00 PM 

PUBLIC HEARING NOTICE 
 

The Burlington Development Review Board will hold a meeting on  
 Tuesday May 16, 2017 at 5:00pm in Contois Auditorium, City Hall. 

 

  
 

1. 17-0914CA; 212 Elmwood Ave (RM, Ward 2C) Champlain Housing Trust 

                           Demolish existing 3 bedroom single family home and rebuild new 3 bedroom  
                           single family home. (Project Manager, Ryan Morrison) 

 
2. 17-0955CA/CU ;  76 Chase Street (RL, Ward 1E)  Eva Sollberger 

                           Request for accessory apartment and parking arrangement.  
                           (Project Manager, Scott Gustin) 

 
3.  17-0952AP ; 41 South Willard Street (RH, Ward 8E) Vista K Properties, LLC 

                            Appeal of a zoning violation notice #323518 relative to parking, occupancy,  
                            and certificates of occupancy. (Project Manager, Jeanne Francis) 

 
4. 17-0974CA/CU; 2 King Street (DW-PT, Ward 3C,5S) Lake Champlain Transportation Co   

                            Install exterior removable interconnected deck panels. Install retractable awning over patio area. 
                            Remove three windows in front of building and fill in with firewall on interior. Match siding  
                            on exterior of building. This property is within the Special Flood Hazard Area.  
                            (Project Manager, Scott Gustin) 

  
 

 
 
Plans may be viewed in the Planning and Zoning Office, (City Hall, 149 Church Street, Burlington), between the 
hours of 8:00 a.m. and 4:30 p.m. 
Participation in the DRB proceeding is a prerequisite to the right to take any subsequent appeal.  Please note that 
ANYTHING submitted to the Planning and Zoning office is considered public and cannot be kept confidential. 
This may not be the final order in which items will be heard.  Please view final Agenda, at 
www.burlingtonvt.gov/pz/drb/agendas or the office notice board, one week before the hearing for the order in which 
items will be heard. 
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BURLINGTON DEVELOPMENT REVIEW BOARD 
Tuesday, May 16, 2017, 5:00 PM 

Contois Auditorium, City Hall, 149 Church St, Burlington, VT 
AGENDA 

 
I. Agenda 
II. Communications  
III. Minutes  
IV. Consent 

1.  14-0753CA; 210 South Union Street (I, Ward 6S) Chad Tyler 
  Add one residential unit to existing accessory structure, increasing total units for  
  property from four to five; add one surface parking space. (Project Manager, Ryan Morrison) 
 

2.     17-0914CA; 212 Elmwood Avenue (RM, Ward 2C) Champlain Housing Trust 
Demolish existing 3 bedroom single family home and rebuild new 3 bedroom  
single family home. (Project Manager, Ryan Morrison) 

 
      3.     17-0955CA/CU; 76 Chase Street (RL, Ward 1E)  Eva Sollberger                            
              Request for accessory apartment and parking arrangement. 
              (Project Manager, Scott Gustin)  
 
V. Public Hearing 

1.  17-0974CA/CU; 2 King Street (DW-PT, Ward 3C,5S) Lake Champlain Transportation Co   
               Install exterior removable interconnected deck panels. Install retractable awning over  
               patio area. Remove three windows in front of building and fill in with firewall on interior.  
               Match siding on exterior of building. This property is within the Special Flood Hazard Area.  
               (Project Manager, Scott Gustin) 

 
2.  17-0786AP; 220 Pine St (RM, Ward 5S) Nicholas Papaseraphim 

Continuation of an appeal of Notice of Zoning Violation #320536 relative to expanded  
parking and lack of certificates of occupancy.  (Project Manager, Jeanne Francis) 

 
3.  17-0952AP; 41 South Willard Street (RH, Ward 8E) Vista K Properties, LLC 

Appeal of a zoning violation notice #323518 relative to parking, occupancy,  
and certificates of occupancy. (Project Manager, Jeanne Francis) 

 

VI. Other Business 
VII. Adjournment 

 
Plans may be viewed in the Planning and Zoning Office, (City Hall, 149 Church Street, Burlington), between the hours 
of 8:00 a.m. and 4:30 p.m. 
Participation in the DRB proceeding is a prerequisite to the right to take any subsequent appeal.  Please note that 
ANYTHING submitted to the Planning and Zoning office is considered public and cannot be kept confidential.This may 
not be the final order in which items will be heard.  Please view final Agenda, at www.burlingtonvt.gov/pz/drb/agendas 
or the office notice board, one week before the hearing for the order in which items will be heard. 
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TO:  Development Review Board 

FROM: Scott Gustin  

DATE: May 16, 2017 

RE:  17-0955CA/CU; 76 Chase Street 

======================================================================

Note:  These are staff comments only; decisions on projects are made by the Development 

Review Board, which may approve, deny, table or modify any project.  THE APPLICANT 

OR REPRESENTATIVE MUST ATTEND THE MEETING.  

Zone: RL   Ward: 1E 

Owner/Applicant: Eva Sollberger   

Request:  Construct new addition to establish accessory apartment 

Applicable Regulations: 
Article 2 (Administrative Mechanisms), Article 3 (Applications, Permits, & Project Reviews), 

Article 4 (Maps & Districts), Article 5 (Citywide General Regulations), Article 6 (Development 

Criteria & Guidelines), Article 8 (Parking) 

 

Background Information: 
The applicant is seeking approval to create an accessory dwelling unit.  Presently, the site contains 

a single family dwelling, driveway, and detached garage.  An existing rear addition will be 

removed and replaced with a somewhat larger addition containing the proposed apartment.  As a 

result, conditional use review is triggered.  The existing garage will be demolished, and a new 

patio and deck will be constructed.   

 

Previous zoning actions for this property are noted below: 

 12/14/11, Approval to install metal stovepipe  

 9/3/10, Approval to convert rear storage room into living space (not acted upon) 

 5/12/08,  Approval to remove second chimney  

 9/24/07, Approval to remove chimney 

 7/10/00, Approval of rear retaining wall 

 

Recommendation:  Consent approval as per, and subject to, the following findings and 

conditions.  

 

I. Findings 

Article 2: Administrative Mechanisms 

Part 7: Enforcement 

Sec. 2.7.8, Withhold Permit 

A number of zoning permits have been approved for the subject property.  Most, but not all, have 

final certificates of occupancy.  Per this section, prior to issuance of a final certificate of 
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occupancy for this project, any zoning permits not yet closed out with final certificates of 

occupancy must be addressed.  (Affirmative finding as conditioned) 

 

Article 3: Applications and Reviews 

Part 5, Conditional Use & Major Impact Review: 

Section 3.5.6 (a) Conditional Use Review Standards 

Approval shall be granted only if the DRB, after public notice and public hearing, determines that 

the proposed conditional use and associated development shall not result in an undue adverse 

effect on each of the following general standards:   

 

1. Existing or planned public utilities, facilities or services are capable of supporting the proposed 

use in addition to the existing uses in the area;   

The property is served by municipal utilities.  Sufficient water and sewer service are available.  A 

State of Vermont wastewater permit will be required.  A capacity letter issued by the Dept. of 

Public Works will be required prior to issuance.  (Affirmative finding as conditioned) 

 

2. The character of the area affected as defined by the purpose or purposes of the zoning 

district(s) within which the project is located, and specifically stated policies and standards of 

the municipal development plan;   

 

The property is located within an established residential neighborhood in the low density 

residential zoning (RL) district.  The RL zoning district is intended primarily for low-density 

residential development in the form of single detached dwellings and duplexes.  This district is 

typically characterized by a compact and cohesive residential development pattern reflective of the 

respective neighborhoods’ development history.  The proposed accessory dwelling unit is 

consistent with this intent.  The MDP provides the following support: 

 Support the development of additional housing opportunities within the city… (MDP, 

Housing Plan, Page IX-1. 

 Support the creation of new rental and owner-occupied housing on every parcel of land in 

Burlington that is zoned for residential development at the number of units allowed by 

zoning. (MDP, Housing Plan, Page IX-12.) (Affirmative finding) 

 

3. The proposed use will not have nuisance impacts from noise, odor, dust, heat, and vibrations  

greater than typically generated by other permitted uses in the same zoning district;  

 

The proposed apartment is not expected to generate nuisance impacts from noise, odor, dust, and 

the like that may be more typically associated with industrial uses.  (Affirmative finding) 

 

4. The transportation system is capable of supporting the proposed use in addition to the existing 

uses in the area. Evaluation factors include street designations and capacity; level of service  

and other performance measures; access to arterial roadways; connectivity; transit  

availability; parking and access; impacts on pedestrian, bicycle and transit circulation; safety  

for all modes; and adequate transportation demand management strategies; 

 

No traffic analysis has been provided or is required for this application.  The proposed accessory 

apartment is expected to generate minimal additional traffic.  (Affirmative finding) 

 

and,  
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5. The utilization of renewable energy resources;  

 

No renewable energy utilization is included in this proposal.  Future incorporation is not precluded 

by the project design.  (Affirmative finding)     

 

and,   

6. Any standards or factors set forth in existing City bylaws and city and state ordinances;   

 

City building and energy efficiency codes will apply as conditioned.      

 

(b) Major Impact Review Standards 

Not applicable. 

 

(c) Conditions of Approval:  

In addition to imposing conditions of approval necessary to satisfy the General Standards 

specified in (a) or (b) above, the DRB may also impose additional conditions of approval relative 

to any of the following: 

 

1. Mitigation measures, including but not limited to screening, landscaping, where necessary to 

reduce noise and glare and to maintain the property in a character in keeping with the 

surrounding area. 

The proposed apartment is not expected to produce offsite noise or glare substantial enough to 

require mitigation.  (Affirmative finding) 

 

2. Time limits for construction. 

No construction timeline or phasing are included in the project plans.  The standard 2-year 

timeframe for zoning permits will apply.  (Affirmative finding) 

 

3. Hours of operation and/or construction to reduce the impacts on surrounding properties. 

Hours of operation are not applicable to this residential use.   

  

Construction hours are not noted in the application.  Typical construction hours are Monday – 

Friday from 7:00 AM – 5:00 PM.  Saturday construction may be allowed upon request.  No work 

on Sunday.  (Affirmative finding as conditioned) 

 

4. That any future enlargement or alteration of the use return for review to the DRB to permit the 

specifying of new conditions; and, 

Any future enlargement or alteration will be reviewed under the zoning regulations in effect at that 

time.   

 

5. Such additional reasonable performance standards, conditions and safeguards, as it may deem 

necessary to implement the purposes of this chapter and the zoning regulations.   

See the recommended conditions.   

 

Article 4: Maps & Districts 

Sec. 4.4.1, Downtown Mixed Use Districts: 

(a) Purpose 

(1) Residential Low Density (RL) 
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The Residential Low Density (RL) district is intended primarily for low-density residential 

development in the form of single detached dwellings and duplexes.  The district is typically 

characterized by a compact and cohesive residential development pattern reflective of the 

respective neighborhood’s development history.  As noted previously, the single family dwelling 

and proposed accessory apartment are consistent with this intent.  (Affirmative finding) 

 

(b) Dimensional Standards and Density 

Residential density remains unchanged.  Accessory dwelling units specifically do not count 

towards allowable residential density per Sec. 5.4.5, Accessory Dwelling Units.   

 

Lot coverage is presently nonconforming at 74.5%.  As proposed, there will be no increase in this 

degree of nonconformity.   

 

The front yard setback will remain unchanged.  The right (east) side yard setback is presently 

nonconforming as to the building location.  The replacement structure will not increase the degree 

of nonconformity.  The left (west) side yard setback is conforming and will remain so.  The 

existing rear storage addition and the accessory apartment that will replace it are both at, or below, 

15’ in height and, therefore, require a 5’ rear yard setback.  The proposed construction complies 

with this minimum rear setback.  Existing driveway nonconformity along the western side yard 

setback will remain unchanged.   

 

Overall building height will remain unchanged.  As noted above, the proposed accessory apartment 

addition will be 15’ tall.  (Affirmative finding) 

 

(c) Permitted and Conditional Uses 

An accessory dwelling unit is a permitted use; however, new construction triggers conditional use 

review. (Affirmative finding) 

 

(d) District Specific Regulations 

Not applicable.  

 

Article 5: Citywide General Regulations 

Sec. 5.2.3, Lot Coverage Requirements  

See Article 4 above. 

 

Sec. 5.2.4, Buildable Area Calculation 

Not applicable to the subject property. 

 

Sec. 5.2.5, Setbacks 

See Article 4 above. 

 

Sec. 5.2.6, Building Height Limits 

See Article 4 above. 

 

Sec. 5.2.7, Density and Intensity of Development Calculations 

See Article 4 above.  

 

Sec. 5.3.5, Nonconforming Structures 
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(a) Changes and Modifications: 

Nothing in this Part shall be deemed to prevent normal maintenance and repair or structural 

repair, or moving of a non-complying structure pursuant to any applicable provisions of this 

Ordinance. 

Any change or modification to a nonconforming structure, other than to full conformity under this 

Ordinance, shall only be allowed subject to the following: 

1. Such a change or modification may reduce the degree of nonconformity and shall not 

increase the nonconformity except as provided below.   

 

Within the residential districts, and subject to Development Review Board approval, 

existing nonconforming single family homes and community centers (existing enclosed 

spaces only) that project into side and/or rear yard setbacks may be vertically expanded so 

long as the expansion does not encroach further into the setback than the existing 

structure.  Such expansion shall be of the existing nonconformity (i.e. setback) and shall: 

i) Be subject to conformance with all other dimensional requirements (i.e. 

height, lot coverage, density and intensity of development);  

The proposed accessory apartment addition sits within the western side yard 

setback.  Height will increase, but the building footprint will not come any 

closer to the side yard.  Lot coverage is also nonconforming but will not 

increase. (Affirmative finding) 

 

ii) Not have an undue adverse impact on adjoining properties or any public 

interest that would be protected by maintaining the existing setbacks; and, 

The height of the accessory apartment addition will be slightly taller than 

that of the existing storage room.  It will not exceed 15’ and will have no 

undue adverse impact on adjoining properties or public interests.  

(Affirmative finding) 

 

iii) Be compatible with the character and scale of surrounding structures. 

The proposed construction entails a minor increase in height within the side 

yard setback.  It is insufficient in size to have any appreciable impact as 

perceived from the street or the greater neighborhood area.  (Affirmative 

finding)  

 

Existing accessory buildings of 15 feet in height or less shall not exceed 15 feet tall as 

expanded. 

As noted above, the new addition will be 15’ tall.  (Affirmative finding) 

 

2. Such a change or modification shall not create any new nonconformity; and,  

No new nonconformity results from the accessory apartment addition.  (Affirmative 

finding) 

 

3. Such a change or modification shall be subject to review and approval under the 

Design Review provisions of Article 3, Part 4.  

See Article 6.   

 

Sec. 5.4.5, Accessory Dwelling Units 

(a)  Accessory Units, General Standards/Permitted Uses 
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Where there is a primary structure on a lot which exists as an owner-occupied single family 

residence, one accessory dwelling unit, that is located within or appurtenant to such single family 

dwelling, shall be allowed as a permitted use if the provisions of this subsection are met.  An 

accessory dwelling unit means an efficiency or one bedroom apartment that is clearly subordinate 

to the primary dwelling, and has facilities and provisions for independent living, including 

sleeping, food preparation, and sanitation.  No accessory unit shall be inhabited by more than 2 

adult occupants.  An accessory unit shall not be counted as a dwelling unit for the purposes of 

density calculation.   

The proposed apartment is accessory to the existing detached single family home and is laid out as 

an efficiency unit.  (Affirmative finding) 

 

Additionally, there must be compliance with all the following: 

 

1. The property has sufficient wastewater capacity as certified by the Department of Public 

Works; 

The applicant shall obtain a letter of adequate capacity from DPW for wastewater. 

(Affirmative finding as conditioned) 

 

2. The unit does not consist of more than 30 percent of the total habitable floor area of the 

building, inclusive of the accessory dwelling unit; 

The apartment will be small at just 294 sf, or 27.3% of the total 1,075 sf habitable area of 

the existing home. (Affirmative finding) 

 

3. Applicable setback and coverage requirements are met; 

See Article 4.   

 

4. One additional parking space which may be legally allocated to the necessary unit must be 

provided for the accessory unit;  

One onsite parking space will be provided for the accessory apartment. (Affirmative 

finding) 

and 

 

5. A deed or instrument for the property shall be entered into the land records by the owner 

containing a reference to the permit granting the accessory unit prior to the issuance of the 

certificate of occupancy for the unit. Such reference shall identify the permit number and 

note that the property is subject to the permit and its terms and conditions including owner 

occupancy. No certificate of occupancy shall be issued for the unit unless the owner has 

recorded such a notice.  

This provision will be included as a condition of approval. (Affirmative finding) 
 

(c)  Discontinuance of Accessory Units 

Approval of an accessory dwelling unit is contingent on owner occupancy of the single-family 

dwelling unit as a primary residence. For purposes of this section, owner occupancy means that, 

after the creation of the accessory unit all individuals listed on the deed for the property must 

reside in the primary unit or in the accessory unit. If either the primary unit or the accessory unit 

is no longer owner occupied as a primary residence, the approval for the accessory dwelling unit 
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is void and the kitchen of the accessory dwelling unit must be removed within 90 days with the 

entirety of the property being occupied as a single unit. When an accessory unit that is the result of 

additional square footage and/or a new accessory structure is proposed to be removed, revised 

floor plans and a revised site plan shall be required to be submitted for review and approval. 

Furthermore, where additional square footage is added to a single family home for purposes of 

creating an accessory unit and the accessory unit is at any point discontinued, none of the 

additional square footage shall be eligible for the purposes of increasing the number of unrelated 

adults that may be allowed to inhabit the property. 

As with A. 5 above, this provision will be included as a condition of approval. (Affirmative 

finding) 

 

Sec. 5.5.1, Nuisance Regulations 

Nothing in the proposal appears to constitute a nuisance under this criterion. (Affirmative finding) 

 

Sec. 5.5.2, Outdoor Lighting 

A single new outdoor lighting fixture is proposed.  It will illuminate the exterior entry into the 

proposed apartment.  The fixture is appropriately downshielded with acceptable wattage.  

(Affirmative finding) 
 

Sec. 5.5.3, Stormwater and Erosion Control 

Not applicable.  Insufficient earthwork and resultant lot coverage to require EPSC or stormwater 

management forms.  

 

Article 6: Development Review Standards: 

Part 1, Land Division Design Standards 

Sec. 6.1.2, Review Standards 

Not applicable.   

 

Part 2, Site Plan Design Standards 

Sec. 6.2.2, Review Standards 

(a) Protection of important natural features 

The rear portion of the property is affected by the Riparian & Littoral Conservation zone 

paralleling the Winooski River; however, development in the form of existing parking lots sits 

between the property and the protected resource.  No tree clearing or new stormwater outfalls are 

included in this proposal.  No adverse impacts to the river are anticipated. (Affirmative finding) 

 

(b) Topographical alterations 

The property slopes down and away from the road.  No significant topographic alterations are 

included in this proposal.  (Affirmative finding) 

 

(c) Protection of important public views 

There are no identified view corridors near the subject property. The proposed construction will 

have no impact on the city’s regulated view corridors.  (Affirmative finding) 

 

(d) Protection of important cultural resources 

The subject property is not listed on an historic register, nor has it been surveyed to determine 

eligibility.  The property is not located within an identified archaeologically sensitive area, nor 
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does it contain any archaeologically significant site points.  The proposed construction will not 

adversely affect Burlington’s historic or cultural resources.  (Affirmative finding) 

 

(e) Supporting the use of alternative energy 

No alternative energies are incorporated into the project design.  Construction of the project will 

have no adverse impact on potential use of alternative energies onsite.  (Affirmative finding) 

  

(f) Brownfield sites 

The subject property is not included on the Vermont DEC Hazardous Site List.  (Affirmative 

finding) 
 

(g) Provide for nature’s events 

A small overhang will provide shelter for those entering the doorway into the proposed accessory 

apartment.     (Affirmative finding) 

 

(h) Building location and orientation 

(Not applicable) 
 

(i) Vehicular access 

The existing driveway will serve the new accessory apartment as well as the detached single 

family home.  (Affirmative finding)  

 

(j) Pedestrian access 

The existing home connects directly to the public sidewalk along Chase Street. The very small lot 

size and existing lot coverage nonconformity preclude a new walkway for the proposed apartment.  

A new set of steps will afford access to the apartment’s exterior doorway. (Affirmative finding) 

 

(k) Accessibility for the handicapped 

Not applicable.   

 

(l) Parking and circulation 

See Article 8.   

 

(m) Landscaping and fences 

Not applicable.   

 

(n) Public plazas and open space 

Not applicable.   

 

(o) Outdoor lighting 

See Sec. 5.5.2. 

 

(p) Integrate infrastructure into the design 

No exterior mechanical equipment is included in this proposal.  Any new utility lines must be 

buried.  (Affirmative finding as conditioned) 

 

Part 3, Architectural Design Standards 

Sec. 6.3.2, Review Standards 
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The new construction for the accessory apartment is minimally different from present conditions.  

Height and roof form will differ somewhat, but the overall massing and scale are similar.  Given its 

very small size and position behind the existing home, little effect on the streetscape is anticipated.  

Note that exterior building materials are not labeled on the elevation plans and must be. 

(Affirmative finding as conditioned) 

 

Article 8: Parking 

Sec. 8.1.8, Minimum Off-Street Parking Requirements 
Total onsite parking required is 3 spaces (2 for the existing home and 1 for the apartment).  As 

proposed, all 3 spaces will be provided onsite.  The 2 spaces for the single family home are in 

tandem arrangement with access via existing connection to the neighboring Chace Mill driveway. 

The applicant has an easement for use of this neighboring driveway.  Tandem parking is 

acceptable for single family homes.  The 1 parking space for the accessory apartment will be 

located at the top of the driveway with direct access onto the street.  (Affirmative finding) 

 

II. Conditions of Approval 

 

1. Prior to release of the zoning permit, revised elevation drawings labeling all exterior 

building materials shall be submitted, subject to staff review and approval. 

2. Prior to release of the zoning permit, the applicant shall receive written verification of 

adequate wastewater capacity from the Department of Public Works. 

3. Prior to issuance of a final certificate of occupancy, all outstanding zoning permits for 

the subject property shall be closed out.   

4. Days and hours of construction are limited to Monday – Friday 7:00 AM – 5:00 PM. 

Saturday construction within those hours may be allowed upon request to the DRB.  No 

construction activity on Sunday.    

5. The accessory dwelling unit shall be occupied by no more than 2 adults. 

6. A deed or instrument for the property shall be entered into the land records by the owner 

containing a reference to the permit granting the accessory unit prior to the issuance of the 

certificate of occupancy for the unit. Such reference shall identify the permit number and 

note that the property is subject to the permit and its terms and conditions including owner 

occupancy. No certificate of occupancy shall be issued for the unit unless the owner has 

recorded such a notice.  

7. Approval of an accessory dwelling unit is contingent on owner occupancy of the single-

family dwelling unit as a primary residence. For purposes of this section, owner occupancy 

means that, after the creation of the accessory unit all individuals listed on the deed for the 

property must reside in the primary unit or in the accessory unit. If either the primary unit or 

the accessory unit is no longer owner occupied as a primary residence, the approval for the 

accessory dwelling unit is void and the kitchen of the accessory dwelling unit must be 

removed within 90 days with the entirety of the property being occupied as a single unit. 

When an accessory unit that is the result of additional square footage and/or a new 

accessory structure is proposed to be removed, revised floor plans and a revised site plan 

shall be required to be submitted for review and approval. Furthermore, where additional 

square footage is added to a single family home for purposes of creating an accessory unit 

and the accessory unit is at any point discontinued, none of the additional square footage 

shall be eligible for the purposes of increasing the number of unrelated adults that may be 

allowed to inhabit the property. 

8. A State of Vermont wastewater permit is required. 
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9. All new utility lines shall be buried. 

10. All new construction is required to meet the Guidelines for Energy Efficient Construction 

pursuant to the requirements of Article VI. Energy Conservation, Section 8 of the City of 

Burlington Code of Ordinances. 

11. Standard Conditions 1-15. 
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Winooski

Burlington

This project adds an ADU to the project site, occupying and expanding the footprint of an existing back storage space. 

Applicant Request
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76 Chase Street
Existing Site Information:
Property Size: 2611 SF
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Current Coverage: 1944
Proposed Coverage: 1944

5.4.5 A.2 
ADU to be 30% of Habitable Space 

1. Main House habitable sf= 1036
2. ADU habitable sf=269
3. Total habitable sf=1305
4. 30% of 1305=allowable ADU = 392 sf
5. Proposed habitable ADU space= 269 sf

Proposed Parking;
2 spaces-Single Family Home
1 Space-ADU
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City of 
Burlington, Vermont 

149 Church Street 

 

Miscellaneous Appeal - Enforcement – DRB Staff 
Comments 

ZP #: 17-0952AP Tax ID: 045-2-251-000 

Application Date: May 16, 2017 Appellant:  Soon Kwon 

Property Address: 41 SOUTH WILLARD STREET 
 
Applicable Regulations:  2, 3, 4, 5, 12, 13 and 24 VSA 4451 
 

Note:  These are staff comments only; decisions on projects are made by the 
Development Review Board, which may approve, deny, table or modify any project.  THE 
APPLICANT OR REPRESENTATIVE MUST ATTEND THE MEETING. 
 
 
Description of Violation:  Expansion and alteration of rear parking area resulting in increased 
lot coverage without approved zoning permit.   Occupying dwelling units inconsistent with the 
CDO Family Definition (Articles 4 and 13).  Projects approved and completed under ZP 07-314CA 
and ZP 07-333CA failed zoning certificate of occupancy inspection (no certificate of occupancy 
issued for these projects).   Also, elevation changes to the building without zoning permit approval.   
 
 

Appeal: Sec. 12.2.2 Appeals of Administrative Officer Decisions 
 

Name and address of appellant: 
Soon Kwon 
PO Box 9492 
S. Burlington, VT  05407-9492 
 
 
Brief description of the property with respect to which the appeal is taken 
None given in appeal application. 
 
 
Reference to the regulatory provisions applicable to that appeal 
None given in appeal application. 
 
 
Relief requested by the appellant 
None given in appeal application. 
 
 
Alleged grounds why such requested relief is believed proper under the circumstances 
See attached 
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City’s Submittals 
 Notification Letter Dated November 17, 2016 

 Notice of Violation Dated March 29, 2017 

 Photos of Property 

 Site Plan Approved on April 2, 2006  

 Site Plan Dated September 15, 2008 submitted by Appellant  

 ZP 07-314CA w/conditions 

 ZP 07-333CA w/conditions 

 City Attorney’s Letter re: Occupancy in RH District 
 
 
 
Background Information: 

 RH Zone 

 Duplex with 12 bedrooms.  

 Structure on Federal Registration List 

 Neighborhood Parking District 

 March 28, 2016 Notice of Violation: Unpermitted parking on north side of house.  
Appealed to Environmental Court Docket No. 66-7-16 Vtec.   

 
 
 
FINDINGS 

  
2006 Approved Site Plan discrepancies (see attached photos) include:  
 

1. Three-car parking area* on southern border of Property (hereinafter referred to as 
“southern parking”); up to nine cars have parked in this area. 

2. Three-car parking area* east of garage, including vehicles parked in close proximity of 
the rear of the building (hereinafter referred to as “eastern parking”; up to five cars have 
parked in this area.  

3. A parking barrier of three dwarf shrubs east of the “southern parking area” are missing 
as well as shrubs along the southern boundary of parking area (see ZP 07-333CA site 
plan). 

4. Parking has increased west of the southern parking area (see photos); 
5. Parking has increased south of eastern parking area (garage) (see photos). 
6. Current trash receptacle location does not have zoning approval (see attached photos); 
7. Parking has been occurring west of the house; there is no approval for parking in this 

area; (see attached photos). 
8. Green space west of the southern parking area and south of the eastern parking area 

has been damaged. Lot coverage increased without zoning approval (see attached 
photos). 

 
 
*Site plan approved November 2, 2006 shows a specific parking area but does not include 
dimensions.  In a September 15, 2008 document from Owner (attached to ZP 09-243 
requesting an increased in living space) includes a parking layout which shows 3 vehicles 
along the southern boundary and 3 vehicles east of the garage. 
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Expanded/illegal parking at this property has occurred since 2003.  Appellant attempted to 
remedy the parking violations through the years but has not been successful; attempts have 
been adequate and the Appellant does not maintain remedies.  Parking violations on the 
Property include the front lawn, along the north side of house , in front of the garage, close 
proximity to the stair tower, south of garage, and along the southern boundary of Property.  
The Notice of Violation issued for parking along the north side of the house and front lawn 
are currently in litigation.   
 
See attached photos for parking along the front of the garage (as many as five (5) 
vehicles),south of the garage (as many as 2 vehicles), south boundary as many as 7 
vehicles), and i close proximity of the stair tower (up to 3 vehicles). ; see photo dated 
November 17, 2016 vehicles (layout of parking drawn by Owner dated September 15, 2008, 
shows three 9’x18’ parking spaces in front of the garage (east parking), although 3 parking 
spaces in front of this two-car garage blocks the ramp along the southern elevation of the 
garage; currently garage contains storage.  Same 2008 drawing shows three 9’x18’ parking 
spaces six feet north of southern property line, aligning with the edge of main building.   
 
Appellant argues parking is “only a problem during winter”.  Attached photos will show parking 
violations all year long.  The ordinance allows parking on front lawns during the “winter storm 
ban” to get cars off the street, but does not allow “illegal” parking on private properties.    As 
you can see in the attached photos taken after Appellant’s November notification letter, 
parking violations continued.  After Appellant filed his appeal on April 12, 2017, attached 
photos will show illegal parking still continued. Photos will show after Appellant submitted his 
zoning request to modify the parking area, parking still continued outside the parking area. 
  
Appellant attempted to cure the violation by applying for a zoning permit to increase the “south 
parking area” on April 12, 2017; however, the submission is incomplete, and, to date, 
Appellant has failed to submit a complete application.   
 
Occupancy: 
Zoning records show six approved bedrooms in each unit, for a total of 12 bedrooms; City 
Minimum Housing (a.k.a. Code Enforcement Office) records show each bedroom is occupied 
by an unrelated adult; Appellant signed a form when registering his units and he stated on 
the form there are six bedrooms in each unit at 41 So Willard Street occupied by unrelated 
adults.  Appellant does not contest that there are more than four unrelated adults in each unit, 
but argues the RH zone is exempt from the “Functional Family Rule”.  
 
The City Attorney’s Office issued a memorandum re: Four unrelated in the RH Zone:  On 
November 26, 2012, ZA #13-01, Amendments related to Residential Occupancy Limits in RH 
District was passed. The amendments revised the language in §4.4.5(d)(5)(C) to remove 
“exempt the RH district”.  It now reads, “In all residential districts the occupancy of any 
dwelling unit is limited to members of a family as defined in Article 13.  
 
Grandfathering is not automatic: The property owner would need to show that occupancy of 
a single-family house by five or more unrelated adults was legally in place prior to the adoption 
of the ordinance amendments that made it non-conforming.   
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To date Appellant has not requested a determination for grandfathering, however, currently, 
occupancy includes six unrelated adults in each unit.  ZP 09-243CA, approved an additional 
bedroom in the upstairs unit (for a total of six bedrooms for that unit) on September 23, 2008; 
six bedrooms for the upstairs unit only existed since 2008.   
 
 Certificates of Occupancy (CO): ZP 07-314CA 
Replace three windows on third floor with larger egress windows to meet code requirements. 
 
Owner requested a CO for ZP 07-314CA_on January 11, 2011 and failed inspection. On 
January 14, 2011 Owner was issued a Temporary Zoning Certificate of Occupancy for permit 
07-314CA with an expiration date of July 13, 2011 to complete project as approved.  Permit 
expired and on February 8, 2012 Code Enforcement contacted the Owner and reminded him 
that the temporary CO had expired.  Owner replied that the project was finished, and on 
February 15, 2012 he submitted a new CO request; project failed inspection again.  On 
September 20, 2016, a reminder letter that project approved under ZP 07-314CA has not 
been issued a CO; Owner has failed to respond to letter or obtain CO approval as of this date.  
 
Certificates of Occupancy (CO): ZP 07-333CA 
Plant 2-3 dwarf evergreens as a parking barrier.  Restore the wooden walkway connecting 
the parking area to the garage entrance (6 ft x 6 ft landing and 3 ft wide walkway.) 
 
Appellant requested a Certificate of Occupancy for ZP 07-333CA on January 11, 2011 and 
failed inspection.  A Temporary Zoning Certificate was issued on January 14, 2011 for 180 
days.  On February 15, 2012 Appellant submitted a new CO request; project failed inspection 
again.  A renewed temporary was issued which expired on July 13, 2012.  To date project 
fails to comply with the 2006 approved site plan.  The three shrubs were requested as part of 
the project as a remedy to address parking violations on the southern parking area, therefore, 
shrubs shall be planted or another mechanism to prevent parking encroachment shall be 
proposed.  
 
West Elevation changes:  
T-111 siding has been added to rear (west) stairwell without zoning approval. 
 
Issue has been resolved, an “As Built” drawing was accepted.  

  

 
Article 12.  Appeals, Conditional Uses, Variances 
 
Sec. 17.1.3 (a). The appeal submission is incomplete.  A brief description of the property with 
respect to which the appeal is taken, a reference to the regulatory provisions applicable to that 
appeal, and the relief requested by the appellant have not been filed with the Appeal.    

 
 

Summary 
Parking at this property has been an issue for many years.  Currently the illegal parking on the 
north side of the building and front lawn are being litigated.  Parking for the south lot has expanded 
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to the east and west.  Appellant submitted an incomplete application to modify the surface parking 
area on April 12, 2017, however, the submittal was incomplete, Appellant has been notified the 
application is incomplete, and to date, a complete application has not been submitted, thus leaving 
a rutted, damaged lawn caused by illegal parking.  Appellant argues parking problems only occur 
in the winter, however, photos show expanded parking is visible in the summer, fall, winter when 
there is no snow on the ground, and spring.  He states leases for the two rented units allows three 
parking spaces for each unit – that would coincide with the site plan Appellant “clarified” in 2008.  
It is Appellant’s responsibility to ensure the property coincides with the CDO.   
 
Currently there are 12 bedrooms in the rental building; the 12th bedroom was approved under ZP 
09-243.  Appellant registers 12 unrelated adults in the structure.  Appellant argues the “Functional 
Family” ordinance does not apply to his rental because the rule does not pertain to his zone (RH).  
On November 26, 2012, ZA #13-01, Amendments related to Residential Occupancy Limits in RH 
District was passed.  It is the written decision of the City Attorney’s Office that rentals with more 
than 4 unrelated tenants shall comply with the Family Definition or request a grandfathered 
determination; one bedroom was recreated in 2009 and Appellant has not requested a 
grandfathered determination. 
 
There are two outstanding zoning permits that Appellant requested a certificate of occupancy for, 
but the inspection failed; Appellant was notified a few times that the inspection failed and 
temporary zoning certificate of occupancy had expired.  These two issues may be resolved as 
noted in above Findings.  
 

Conclusion: 
We ask that the Board uphold the Zoning Administrator’s determination that a violation exists 
and direct the Appellant to comply with the March 29, 2017 notice of violation remedy options, 
and, in particular, the site plan approved on November 2, 2006 and include the following 
conditions: 
 

1. Unless ZP 17-0953 proposal to modify surface parking area is approved by June 12, 
2017, Appellant shall construct a parking barrier, anchored to the ground and subject to 
Zoning Administrator’s approval, by June 13, 2017.   Barrier shall enclose the parking 
area shown on the 2006 site plan on three sides (east, south and west).   

2. All lawn area damaged by the illegal parking shall be restored; areas not identified as 
“parking area” on the 2006 site plan.  Restoration shall occur as adopted from the draft 
2016 Vermont Stormwater Manual Soil Depth and Quality Specification: 
 

a. Subsoils below new topsoil layer (i.e. – existing compacted soils) scarified/tilled at 
least 4”, with incorporation of upper material (so total depth of final un-compacted 
material = 8”.  The entire surface should be scarified/loosened EXCEPT within drip 
line of trees (to protect roots). 

b. Minimum 4” topsoil except where tree roots limit amendment incorporation 
1. Topsoil shall have minimum 5% organic matter by dry weight (may need to add 

compost to achieve). 
2. Soil portion must be sand or sandy loam  
3. Water or roll to 85% compaction 
4. Rake to level 

c. Seed and protect with erosion control matting (staked according to manufacturers’ 
specifications). 



 

FolderRSN: 334348 Page 6 of 6 

 

3. Shrubs, at least 3’ in height at time of planting and 3’ OC, shall be planted on the around 
the barrier to screen parking area from residential neighbors.   

4. Location of trash receptacles shall receive zoning approval. 
5. Appellant shall reduce number of tenants to four or less unrelated adults, comply with the 

Family Definition of the CDO, or request a grandfathering determination from the Zoning 
Administrator, by June 12, 2017. 

6. If “As Built” approval is not granted for ZP 07-314CA by June 12, 2017, Owner shall 
install muntins to the windows by June 12, 2017, as conditioned; a Unified Certificate of 
Occupancy shall be issued once this condition is met.  

7. Condition #3 above shall satisfy the requirement for ZP 07-333CA and once shrubs are 
planted, a Unified Certificate of Occupancy will be issued for ZP 07-333CA.   
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TO:  Development Review Board 

FROM: Scott Gustin  

DATE: May 16, 2017 

RE:  17-0974CA/CU; 2-14 King Street 

======================================================================

Note:  These are staff comments only; decisions on projects are made by the Development 

Review Board, which may approve, deny, table or modify any project.  THE APPLICANT 

OR REPRESENTATIVE MUST ATTEND THE MEETING.  

Zone: DW-PT   Ward: 3C 

Owner/Applicant: Russ Scully   

Request:  Install exterior removable deck panels, install awning and hood vent, and remove 3 

windows. 

Applicable Regulations: 
Article 2 (Administrative Mechanisms), Article 3 (Applications, Permits, & Project Reviews), 

Article 4 (Maps & Districts), Article 5 (Citywide General Regulations), Article 6 (Development 

Criteria & Guidelines) 

 

Background Information: 
The applicant is seeking approval to renovate the former Breakwater Café & Grill.  Very limited 

building alterations include removal of 3 windows and infill with siding, installation of a hood 

vent, and installation of a retractable awning.  Site alterations are limited to new deck panels 

throughout the outdoor seating area.   

 

The property sits within the Special Flood Hazard Area.  This location triggers conditional use 

review in addition to the SFHA review criteria under Sec. 4.5.4.  Project plans have been provided 

to the state floodplain coordinator.  Preliminary comments have been received.  Further comments 

may be pending.  If provided, they will be incorporated into permit conditions.   

 

Previous zoning actions for this building: 

 6/10/11, Non-app issued for post-flood damage repairs 

 2/21/03, Approval to replace existing restaurant building with larger restaurant building 

(not acted upon) 

 5/9/91, Approval to construct new structure containing freezer and refrigeration units 

 

Recommendation:  Initial review and continuation of the hearing to afford additional time to 

address the Special Flood Hazard Area criteria.    

 

I. Findings 

Article 2: Administrative Mechanisms 



17-0974CA/CU pg. 2 of 7 

Part 7: Enforcement 

Sec. 2.7.8, Withhold Permit 

A number of zoning permits have been approved for the subject property.  Some, but not all, have 

final certificates of occupancy.  Per this section, prior to issuance of a final certificate of 

occupancy for this project, any zoning permits not yet closed out with final certificates of 

occupancy must be addressed.  (Affirmative finding if conditioned) 

 

Article 3: Applications and Reviews 

Part 5, Conditional Use & Major Impact Review: 

Section 3.5.6 (a) Conditional Use Review Standards 

Approval shall be granted only if the DRB, after public notice and public hearing, determines that 

the proposed conditional use and associated development shall not result in an undue adverse 

effect on each of the following general standards:   

 

1. Existing or planned public utilities, facilities or services are capable of supporting the proposed 

use in addition to the existing uses in the area;   

No change or expansion in use is proposed. Demands on public services and utilities are expected 

to remain unchanged.  (Affirmative finding) 

 

2. The character of the area affected as defined by the purpose or purposes of the zoning 

district(s) within which the project is located, and specifically stated policies and standards of 

the municipal development plan;   

 

The subject property is located in the Downtown Waterfront – Public Trust (DW-PT) District.  

This district is intended to enhance and diversify commercial and residential development in the 

downtown waterfront area, and to increase access, utilization, and enjoyment of the lakeshore by 

the community.  The restaurant use is consistent with this character and will remain unchanged.  

(Affirmative finding) 
 

3. The proposed use will not have nuisance impacts from noise, odor, dust, heat, and vibrations  

greater than typically generated by other permitted uses in the same zoning district;  

 

No change in use is proposed.  No changes relative to this criterion are anticipated.  (Affirmative 

finding) 

 

4. The transportation system is capable of supporting the proposed use in addition to the existing 

uses in the area. Evaluation factors include street designations and capacity; level of service  

and other performance measures; access to arterial roadways; connectivity; transit  

availability; parking and access; impacts on pedestrian, bicycle and transit circulation; safety  

for all modes; and adequate transportation demand management strategies; 

 

As above, no change in use is proposed.  No changes relative to this criterion are anticipated.  

(Affirmative finding) 

 

and,  

5. The utilization of renewable energy resources;  
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No renewable energy utilization is included in this proposal.  Future incorporation is not precluded 

by the project design.  (Affirmative finding)     

 

and,   

6. Any standards or factors set forth in existing City bylaws and city and state ordinances;   

 

City building and energy efficiency codes will apply via the building permit process.        

 

(b) Major Impact Review Standards 

Not applicable. 

 

(c) Conditions of Approval:  

In addition to imposing conditions of approval necessary to satisfy the General Standards 

specified in (a) or (b) above, the DRB may also impose additional conditions of approval relative 

to any of the following: 

 

1. Mitigation measures, including but not limited to screening, landscaping, where necessary to 

reduce noise and glare and to maintain the property in a character in keeping with the 

surrounding area. 

No change or expansion in use is proposed.  Impacts relative to this criterion are expected to 

remain unchanged.  (Affirmative finding) 

 

2. Time limits for construction. 

No construction timeline or phasing are included in the project plans.  The standard 2-year 

timeframe for zoning permits will apply.  (Affirmative finding) 

 

3. Hours of operation and/or construction to reduce the impacts on surrounding properties. 

Days and hours of operation will remain consistent with those of Breakwater’s: 9:00 AM – 10:00 

PM, 7 days/week, seasonally.  The exact extent of the season is not indicated and must be.   

  

Construction hours are not noted in the application.  Typical construction hours are Monday – 

Friday from 7:00 AM – 5:00 PM.  Saturday construction may be allowed upon request.  No work 

on Sunday.  (Affirmative finding if conditioned) 

 

4. That any future enlargement or alteration of the use return for review to the DRB to permit the 

specifying of new conditions; and, 

Any future enlargement or alteration will be reviewed under the zoning regulations in effect at that 

time.   

 

5. Such additional reasonable performance standards, conditions and safeguards, as it may deem 

necessary to implement the purposes of this chapter and the zoning regulations.   

See the recommended conditions.   

 

Article 4: Maps & Districts 

Sec. 4.4.1, Downtown Mixed Use Districts: 

(a) Purpose 

(4) Downtown Waterfront – Public Trust District (DW-PT) 
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The subject property is located in the Downtown Waterfront – Public Trust (DW-PT) District.  

This district is intended to enhance and diversify commercial and residential development in the 

downtown waterfront area, and to increase access, utilization, and enjoyment of the lakeshore by 

the community.  The lakefront restaurant is consistent with this intent.  As noted previously, the 

restaurant use will remain unchanged.  (Affirmative finding) 

 

(b) Dimensional Standards & Density 

No changes proposed.  (Not applicable) 

 

(c) Permitted & Conditional Uses 

See (d) 2 below.  

 

(d) District Specific Regulations 

1. Use Restrictions 

 A. Ground Floor Residential Uses Restricted 

(Not applicable) 

  

2. Public Trust Restrictions 

The subject property is located within that area of the DW-PT: Maple to Main Street.  The 

restaurant is a permitted use and will remain unchanged.  (Affirmative finding) 

 

3. Facades and Setbacks on Side and Rear Property Lines 

(Not applicable) 

 

4. Building Height Setbacks 

 A. Principal View Corridors 

(Not applicable) 

 

 B. Church Street Buildings 

(Not applicable) 

 

C. Side Street Building Height 

(Not applicable) 

 

5. Lake Champlain Waterfront Setbacks 

No changes proposed.  (Not applicable) 

 

6. Residential District Setback 

(Not applicable) 

 

7. Development Bonuses/Additional Allowances 

None are sought. 

 

Sec. 4.5.4, Natural Resource Protection Overlay District: 

The entire restaurant and seating area are located within the Special Flood Hazard Area (at or 

below the 102’ elevation).  The finished floor elevation within the restaurant building is unclear.  

An architectural plot plan notes the elevation at 102,’ whereas a topographic base plan (by a 

licensed land surveyor) notes ~100’ elevations around the perimeter of the building slab.  Between 
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the two, the surveyor plan is a more credible source of elevation information.  No elevation 

certificate is evident in the zoning permit files for this property.  One needs to be created and 

placed on file as the official assessment of the finished floor elevation.  If indeed the finished floor 

elevation is at, or above, 102’, the interior renovations are acceptable as is.  If the finished floor 

elevation is below 102,’ then additional information as to anchoring and elevation heights or flood 

proofing are required.   

 

(a) District Specific Regulations: Special Flood Hazard Area 

(7) Special Review Criteria 

A. The danger to life and property… 

The proposed renovations will have no effect on flood heights or velocities.  (Affirmative finding) 

 

B. The danger that material may be swept onto other lands… 

The outdoor decking panels are seasonal. While they are to be interconnected, there is no evidence 

that they will be anchored to the ground to resist floatation as required.  Without the required 

anchoring, they are susceptible to floating away during times of flooding.  (Adverse finding)  

 

C. The proposed water supply and sanitation systems… 

No changes to water and sewer systems are proposed.  The 1966 plot plan depicts an onsite septic 

system.  Presumably, this system is no longer operational.  Documentation on file from 1996 

indicates municipal sewer service.  Confirmation is needed.  (Affirmative finding if conditioned) 

 

D. The susceptibility of the proposed facility and its contents to flood damage… 

Given its low elevation adjacent to the lakeshore, the property has been flooded a number of times.  

No information has been provided as to the decking materials and whether it is resistant to water 

damage during times of inundation.  Similarly, clear information is lacking as to the actual finished 

floor elevation of the building and the elevation of interior equipment.  (Adverse finding) 

 

E. The importance of the services provided… 

No new use is proposed.  The existing restaurant will remain, albeit under different name and 

ownership.  As noted above, the restaurant is consistent with the intent of this DW-PT district.  

(Affirmative finding) 
 

F. The availability of alternative locations… 

As above, no new use is proposed.  While there are certainly alternative locations for restaurants, 

the use is in place already and will remain unchanged.  (Affirmative finding) 

 

G. The compatibility of the proposed use with existing development… 

As previously noted, the restaurant is consistent with the intent of the DW-PT zone.  (Affirmative 

finding) 
 

H. The relationship of the proposed use to the Municipal Development Plan… 

No new use is proposed.  The existing restaurant use provides unique access to the working 

waterfront and contributes to the vitality of the downtown waterfront called for in PlanBTV: 

Downtown and Waterfront.  (Affirmative finding) 

 

I. The safety of access to the property… 
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While almost the entire property is within the Special Flood Hazard Area, access to it remains 

possible from King Street during flood events.  No changes in access are proposed.  (Affirmative 

finding) 
 

J. The expected heights, velocity, duration, rate of rise… 

The maximum regulatory flood elevation along the lakeshore is 102’ above sea level.  The velocity 

of flood waters along the lakeshore is not problematic.  Water is more or less stationary as it rises 

and falls.  The duration of flooding and the rate of its rise depend entirely on spring snowmelt and 

precipitation events.  The lake has risen above 102’ just once on record (spring 2011).  Sediment 

transport is insubstantial.  Sediment transport is associated with moving waterways such as rivers.  

The restaurant renovations will have no impact on flood height, velocity, duration, rate of rise, or 

sediment transport.  (Affirmative finding) 

 

K. Conformance with all other applicable requirements… 

See Articles 4, 5, and 6 of these findings.   

 

Article 5: Citywide General Regulations 

Sec. 5.2.3, Lot Coverage Requirements  

See Article 4 above. 

 

Sec. 5.2.4, Buildable Area Calculation 

Not applicable in the DW-PT zone. 

 

Sec. 5.2.5, Setbacks 

See Article 4 above. 

 

Sec. 5.2.6, Building Height Limits 

See Article 4 above. 

 

Sec. 5.2.7, Density and Intensity of Development Calculations 

See Article 4 above.  

 

Sec. 5.5.1, Nuisance Regulations 

Nothing in the proposal appears to constitute a nuisance under this criterion. (Affirmative finding) 

 

Sec. 5.5.2, Outdoor Lighting 

No new outdoor lighting is proposed.  (Not applicable) 

 

Sec. 5.5.3, Stormwater and Erosion Control 

No earthwork or additional lot coverage is proposed. (Not applicable) 

 

Article 6: Development Review Standards: 

Part 1, Land Division Design Standards 

(Not applicable) 
 

Part 2, Site Plan Design Standards 

Sec. 6.2.2, Review Standards 



17-0974CA/CU pg. 7 of 7 

Site changes are limited to installation of deck panels throughout the outdoor seating area.  

Decking materials are not noted and must be.  (Affirmative finding if conditioned) 

 

Part 3, Architectural Design Standards 

Sec. 6.3.2, Review Standards 

Little in the way of exterior building changes are proposed.  The three windows to be removed will 

be infilled with T-111 siding to match the existing building siding.  A retractable awing will be 

installed; however, its location is not evident in the project plans and must be.  A new hood vent 

will also be installed.  Its rooftop location is not indicated and must be.  Finally, the existing sign 

will be revamped with new messaging.  New outdoor signage is subject to a separate zoning 

permit.  (Affirmative finding if conditioned) 

 

II. Conditions of Approval 

None yet proposed in light of the outstanding items above. 
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Notification Letter 
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March 29, 2017 Notice of Violation 
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Appellant’s Response to NOV 
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Parking Lots at 41 So Willard 
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Site Plan Approved on April 2, 2006  
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Site Plan Dated September 15, 2008 submitted by Appellant  
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CITY ATTORNEY’S LETTER REGARDING 4 UNRELATED IN THE RH and ZP 07-333CA and 07-314CA 

WILL NOT COPY FOR THIS DOCUMENT.  A COPY WILL BE DISTRIBUTED AT THE MEETING.  

 

 

South Parking, southeast corner.  This truck is parked behind two other vehicles.  



   

41 SOUTH WILLARD STREET DRB REPORT ATTACHMENTS 

 

South parking/boundary.  As you can see, no snow, no sign of winter conditions. 
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This car is parked along the south wall of the garage.  The white car, parked on the southern boundry, 

should be the last car in this parking arrangement (ie. 3 cars as Appellant has stated in his 2008 

drawing).  Lawn area has been severely damaged. 
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Front of the garage:   It is not winter.  Five vehicles parked here (ie. 3 cars as Appellant has stated in his 

2008 drawing). 
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Parking along the stair tower.  No parking along the stair tower approved.   
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South parking.  Truck is parked along the garage wall.  

 

 

 



   

41 SOUTH WILLARD STREET DRB REPORT ATTACHMENTS 

 



   

41 SOUTH WILLARD STREET DRB REPORT ATTACHMENTS 

 

Winter version.  As you can see cars are parked here and plowing was done around existing cars.  
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Picture taken this week.  It is not winter.  Cars still parking in unapproved spaces. 
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November 14, 1991 Site Plan received by the Department of Planning & Zoning.    
 

 
Photo taken 5/7/03 – Grass in the rear yard has currently been replaced with crushed stone.   
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Photo taken 5/7/03 Grass in the rear yard has removed and currently replaced with crushed stone.  
Chain link fence along the SE boundary has been removed, approximately 2004. 
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Photo taken 5/7/03.  Chain Link fence along the southeast boundary to enclose rear yard; fence has 
since been removed, approximately 2004.  
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Photo taken 5/7/03 West looking east (SW corner of property).  Photo shows grass existed all the 
way up the southern boundary of property.  Chain link fence can be seen attached to SE corner of 
house.   On the right of photo is property known as 224 Pine St.  Today the chain link fence and grass 
have disappeared. 
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08/03/2016:  Municipal ticket issued to this car parked south of the driveway, which is what initiated the 

complaint.  The blue vehicle shown top left, is within the parking area of property to the north.   This photo 

shows green grass south of the driveway.  Following photos will show you how that green grass has eroded.  
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These two vehicles appear to coincide with the “Triangle” parking.  Parking has expanded.  The 
average width of a car is 9’ so this appears to coincide with the 20’ wide (top of) “Triangle” indicated 
on the 1991 site plan.  
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This picture is taken from Pine Street (west to east).  This is the shared driveway (shared with 
property to the north).  As you can see, the driveway has widened, vehicles have eased off the 
driveway and eroded grass; thus widening the driveway without permits. The two vehicles veered off 
the driveway appear to have veered off the “triangle” of the 1991 site plan indicating where parking 
was.   NOTE:  these trash receptacles were never shown on any site plan.   
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South looking north.  Pavement is driveway of property known as 214 Pine Street.  As you can see, 
without that chain link fence, cars are accessing the back yard from the neighboring property’s 
driveway and increasing Appellant’s parking in the rear yard.  The two vehicles in the far north of 
photo are within the “Triangle”, all this backyard has turned into parking without zoning permits.  
(these two cars are shown in a previous photo identified as “shown from Pine Street”).  
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The crushed stone (gravel) placed over the soiled backyard shown in the Google Earth illustrations 
does not have zoning approval.  
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4/30/2004 Google Earth  
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5/19/2012  Google Earth  
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2016 Google Earth 3-D.  Note green space is the embankment.  
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CODE ENFORCEMENT OFFICE 
645A Pine St, PO Box 849 

Burlington, VT  05402-0849 

VOICE (802) 863-0442 

FAX: (802) 652-4221 

 

 

 

 

TO: Development Review Board 
 
FR: Jeanne Francis, Assistant Zoning Administrative Officer, 

Code Compliance and Enforcement 
 
DT: March 24, 2017 
 
RE: Report on Appeal #17-0786AP; Appeal of a Administrative Officer’s Zoning 

Notice of Violation (ZV # 320536) issued on February 1, 2017, for Failure to 
obtain zoning approval for expanding parking south of existing driveway and 
southeast corner of rear yard, added gravel over compacted soil in the rear, and 
failure to obtain certificates of occupancy for ZP 92-196 and 07-428, for Premises 
Located at 220 Pine St, Burlington, Vermont 

 
 Note:  These are staff comments only; decisions on projects are made by the 

Development Review Board, which may approve, deny, table or modify any 
project.  THE APPLICANT OR REPRESENTATIVE MUST ATTEND THE 
MEETING. 

 
Location: 220 Pine Street, Burlington, Vermont  Tax Lot #  049-2-007-000 

Appellant:  Nicholas/Deanna Papaseraphim 

Applicable Regulations:  CDO Articles 2, 3, 5, 8, 12 and VSA §4551 
 
Appeal # 17-0786AP 

 

Appeal: Sec. 12.2.2 Appeals of Administrative Officer Decisions 

 Appeal filed at the Planning/Zoning office on February 15, 2017:  

Name and address of appellant: 

Nicholas Papaseraphim 
27 Weathersfield Bow 
Essex VT  05452 

 

Brief description of the property with respect to which the appeal is taken 
220 Pine Street 
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Reference to the regulatory provisions applicable to that appeal 
 Appellant left this section blank 
 
Relief requested by the appellant 
6 parking spaces, all existing parking. 
 
 
Alleged grounds why such requested relief is believed proper under the 
circumstances 
Pre-existing 
 

Appellant Submittals  

 Notice of Appeal with Notice of Violation 
 
 

City’s Submittals 

 Photos, aerial photos, Google Earth 
 

 
Background Information: 

 Property listed with City as 2 family/2 rental units, 4 bedrooms, on a 4,430 sf lot. 

 RM Zone 

 Neighborhood Parking District 

 On State Historic Structures, King Street District, Built 1899 

 Ward 5 

 Appellants purchased the property in 2012 
 

 1978 site plan, attached to zoning permit #78-214, shows a fence on the east and 
southern boundaries of property.  A shed is shown on the southeast corner of 
property/ shed and southern fence have been removed.  Driveway (w/o dimensions) 
is shown on plan but no specifics to parking.   

 

 ZP 92-196: Removal of two-story front facade porch, on existing duplex, with first 
floor landing constructed. Second story door, formally leading onto porch, to be 
filled-in to match existing. Structure listed on state list of historic structures and 
within King St. Neighborhood revitalization project.  Proposal approved December 
5, 1991, subject to conditions.  A Certificate of Occupancy has not been issued for 
this permit.  Permit states 4 parking spaces existed at time of proposal.  Site plan 
included with zoning permit, dated November 4, 1991, illustrates an 840 sf 
triangular parking area (ie. 20’x84’x90’).  

 

 ZP 03-537: Jack up rear 25'X16' Section of building approx. 10-12 to level out. 
Install new concrete foundation under existing structure. Repair all affected areas, 
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Floors, Ceilings, Walls, Windows. Any replaced siding, Windows, or other exterior 
repair work will match existing. No increase in coverage. Proposal approved May 
22, 2003 subject to 2 conditions.  Certificate of Occupancy issued November 17, 
2003.  

 

 ZP 07-428: Replace front porch window with door. Replacement door shall match 
appearance of historic windows, that is, 2/3 glass 4 light wood door using existing 
casings.  Approved January 24, 2007 subject to 5 conditions.  No Certificate of 
Occupancy to close out the permit has been sought. 

 

 November 15, 2010 Code Office received an “expanded parking” complaint; area in 
which this violation occurred was in close proximity of the exterior door, south of the 
driveway; although parking in this area ceased, Owner failed to work with City to 
replenish lawn area damaged from the illegal parking and/or to install barriers to 
prohibit future parking in this area.  This violation is recorded as “open” because 
Owner never replenished lawn area or installed a barrier.  See attached photos.  

 

 August 30, 2016 Code Office received an inter-departmental inquiry regarding 
parking at Property (tenant appealed a parking ticket); City Attorney’s Office 
dismissed the ticket as a warning because tenants (owner of vehicle) stated 
landlord told tenants that where she was parked was one of the 3 designated 
parking spaces for the building.  Although the ticket was dismissed, tenant was 
informed that parking was not approved in the area where she was ticketed.   

 

 September 13, 2016 notification letter regarding expansion of driveway/parking area 
without zoning approval mailed to Owner; Owner did not refute complaint.  Parking 
was verified.  See attached photo.  

 

 2012 and 2004 Google Earth aerials show a muddied back yard; current parking 
material is gravel. 

 

 2004 Google Earth aerial shows a fence installed along the east and southern 
property boundaries; fence (also shown on 1978 drawing filed with zoning permit 
request) has been removed allowing vehicles to access driveway of property to the 
south and then onto Pine Street. 

 

 Currently parking at property is not organized and parking has been occurring south 
of the driveway.  There are no assigned parking spaces.  Entire back yard is 
graveled; with the entire back yard being graveled, that gives tenants the illusion 
parking is allowed in the entire rear yard.     

 

 No zoning permits on file in the City to: expand the parking south of the driveway, in 
the rear yard, add site improvements that includes placing gravel over the previous 
permeable rear yard, and expanded parking equates additional coverage.  
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 To date a Certificate of Occupancy has not been issued for Zoning Permits #92-196 
and #07-428; Appellant has recently requested a certificate of occupancy for each 
of the permits, however they both failed inspection.  

 
 

Comprehensive Development Ordinance (CDO) 
 
Article 2.  Enforcement 
 

Sec. 2.7.5 Observation or Complaints of Violations  

… that have been taken.  

The observation of a violation on the part of the administrative officer shall be 
considered an Investigation, and the alleged violator may be issued a notice of zoning 
violation or a municipal civil complaint ticket. 

 Site visit indicated complaint was variable.   

 Research of City records revealed there was no zoning permit on file to increase 
the parking area.   

 Research of City records revealed there was no zoning permit on file to add 
crushed stone to the rear yard. 

 Research reveals two open zoning permits.  

 Zoning files disclosed an approved zoning permit in 1991 that included a site 
plan that included 850 sf of parking; parking was on the north side of the rear 
yard and connected with the driveway (see attached plan) 

 Administrative officer determined violations were occurring at Property and 
issued a Notice of violation on February 1, 2017. 
 
 
 

Article 3. Applications, Permits, and Project Review 
 
Sec. 3.1.2 Zoning Permit Required  
Except for that development which is exempt from a permit requirement under Sec. 
3.1.2(c) below, no development may be commenced within the city without a zoning 
permit issued by the administrative officer including but not limited to the following types 
of exterior and interior work:  
 
(a) Exterior Work:  
 

Onsite work, without zoning permits, includes the following categories: 

 5. Alterations, changes, or modifications to building lots or sites related to site 
improvements including, but not limited to, increased lot coverage.  

 6. Excavation or fill related to site improvements… 
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 12. New or expanded parking areas, driveways, and walkways. Including paving 
existing gravel surfaces…   

 16. Site improvements… 

 City records show Appellant (and/or previous owners) did not obtain zoning 
approval for any violation cited in Notice issued on February 1 

 

 

Article 5 Citywide General Standards 
Appellant stated he will argue the 15+ year ordinance.   
 
Article 5, Part 3: Non-Conformities 
Sec. 5.3.2 “Bianchi” controlled uses, structures, and lots.  
Although not subject to enforcement action pursuant to Article 2, uses, structures, and 
lots which are deemed to be controlled by the Bianchi decision, and the subsequent 
enactment of 24 VSA Sec. 4454, shall be considered violations that are not considered 
legal to any extent and shall in no event be granted the consideration or allowances of 
nonconforming structures, uses, and lots. Thus, no change, alteration, enlargement, 
and reestablishment after discontinuance for more than sixty (60) days or reconstruction 
after an occurrence or event which destroys at least 50% of the structure in the 
judgment of the city’s building inspector shall be permitted, except to a conforming use, 
structure, or lot.  
 

 To date, Appellant has not requested a “determination permit” or submitted 
documentation to the City to prove the Property’s entire rear yard has been used 
solely for parking use continued for a consistent period of 15+ years.  City 
records indicate there are inconsistencies over this time period. 

 
 
Article 12.  Appeals, Conditional Uses, Variances 
 

 Sec. 17.1.3 (a).The appeal submission is incomplete.  A brief description of the 
property, with respect to which the appeal is taken, a reference to the regulatory 
provisions, applicable to that appeal, the relief requested by the appellant, and 
the alleged grounds why such requested relief is believed proper under the 
circumstances, were incomplete when filing the appeal.   

 

 

Summary 
Appellants purchased this 1844 four-bedroom historic duplex in 2012.  Structure is listed 
on state “list of historic structures” and within the “King Street Neighborhood 
Revitalization Project”, is within the RM zone in Ward 5 and sits on a 4,430 sf lot 
(according to Assessor records).   
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 ZP 78-214 was approved for the installation of a chain link fence and 
accompanied by a site plan dated November 4, 1991.  That site plan illustrates 
an “unpaved” 40’x30’ sf parking area and a 40’ x 90’ sf paved parking area. 
NOTE:  these dimensions are larger than later permit dimensions and City 
records. 

 

 ZP 92-196 was approved for exterior changes.  Zoning Permit indicates 4 parking 
spaces existed at time of proposal (this is an automated/program number 
because the ordinance required 4 parking spaces for a duplex – you will note 
Owner stated there were 3 parking spaces, and those 3 parking spaces were not 
verified..  Site plan accompanied with zoning permit dated November 4, 1991, 
illustrates an 840 sf triangular parking area, which is smaller than the 1978 site 
plan and which could not accommodate three vehicles in a 20’ wide area (20’ 
indicated on 1991 plan).  Appellant has stated six parking spaces have existed 
consistently for a period of 15+ years; however, to date Appellant has not 
provided any documentation supporting his claim.   The City has provided 
evidence the parking area changed between 2003 and 2004.   ZP 92-196 has 
been executed, and Owner has recently requested a certificate of occupancy; 
however, project has failed inspection because it does not comply with 
approvals, including parking.  
 

 Google maps from 2004 to 2016 shows the rear yard has changed over the 
years.  The entire backyard was a muddied, rutted, dirt area with exception for  
the small grassy embankment between this property and property to the east. 
Today’s photos show the yard’s surface is now crushed stone (gravel).  Attached 
photos, submitted by Owner for a 2003 zoning permit request, show there was 
grass in the back yard and there was a chain link fence separating this property 
with the property to the south.  Maps and photos will show that between 2003 
and 2004 the fence was removed, tenants began using southern neighbor’s 
driveway to access the rear yard of this property for parking, increased the 
parking area, and replaced grassed area with crushed stone.  2004 does not 
meet the threshold for a 15+ year statute of limitations for enforcement.  There is 
no City record acknowledging or approving any of the changes noted above.            

 
 Appellant has requested a certificate of occupancy for ZP 92-196 and 07-428, 

however projects do not comply with approvals, inspections failed. 
 
 
 

CONCLUSION: 
The City has provided sufficient evidence that violations noted in NOV #320536 dated 
February 1, 2017 are viable and occurred between 2003 and 2004 without zoning 
approval.  Zoning permits 92-196 and 07-428 failed inspection and discrepancies have 
not been corrected to date.  
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The City, under the auspices of the Zoning Administrator, thereby requests the 
Development Review Board to uphold their decision that violations cited under NOV 
#320536 are viable and continue at said Property and condition the following: 
 

1. Owner shall immediately cease and desist any and all parking beyond the 
parking illustrated on the 1991 site plan.  Any violation of this condition shall 
constitute issuance of Municipal Tickets to the Owner with fines of $100 for the 
offense, $150 for the 2nd offence, and $250 for the third offense.  After the third 
offense, City will seek fines under the judicial process, as allowed for by law (ie. 
up to $200/day).     

2. Owner shall remove all the “crushed stone” placed in the rear yard and replace it 
with green space (grass).  Currently the two parking spaces atop the driveway do 
not contain crushed stone and the crushed stone removed from the rear area 
shall not be distributed to these two parking spaces without prior zoning 
approval.  This condition shall be met by June 1, 2017.  

3.  Owner shall install a barrier, subject to Asst. Zoning Administrative Officer 
review and approval, to be placed south of the parking spaces and along the SE 
boundary of the Property (SE corner of house and connect with existing chain 
link fence to the east).  Barrier shall be of a durable material to prevent future 
encroachment into the green space.  This condition shall be met by June 1, 
2017.   

4. Owner shall reestablish the green space south of the shared driveway by June 1, 
2017. Owner shall maintain all green space on the property. 

5. Owner shall submit a complete zoning permit application to meet condition #3 
above prior to May 5, 2017.   

6. Flowering shrubs and bushes are suggested in low-light areas that prevent grass 
from growing. 

7. It is suggested Owner move trash and recycling receptacles north of the parking 
spaces. 

8. Owner shall obtain compliance with ZP 92-196 and ZP 07-428 by May 5, 2017.  
Compliance, if appropriate, may include a new zoning permit.  NOTE:  fees for a 
new zoning permit will be doubled or tripled, as allowed by ordinance. 

9. Owner may enter into an Agreement with the City that would incorporate the 
above conditions, perhaps modifying deadlines, and would require an 
administrative fee. 

 
 

 
 
  








































































































































