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BURLINGTON DEVELOPMENT REVIEW BOARD 

Tuesday, October 18, 2022, 5:00 PM 

PUBLIC HEARING NOTICE 

 

 Remote Meeting 

 

Zoom: https://us02web.zoom.us/j/83225696227?pwd=SGQ0bTdnS000Wkc3c2J4WWw1dzMxUT09 

Webinar ID: 832 2569 6227 

Passcode: 969186 
Telephone: US +1 929 205 6099 or +1 301 715 8592 or +1 312 626 6799 or +1 669 900 6833 or  

+1 253 215 8782 or +1 346 248 7799 

 

1. ZP-22-520; 175-177 South Prospect Street (RL, Ward 6S) Eleanor Lanahan / Bob Duncan 

Convert existing living space into new apartment. 

 

2. ZAP-22-3; 164 North Willard Street (RL, Ward 1E) Luke Purvis 

Appeal of adverse determination ZP-22-389 as to preexisting nonconformity.  

 
 

 
Plans may be viewed upon request by contacting the Department of Permitting & Inspections between the hours of 8:00 a.m. and 
4:30 p.m. Participation in the DRB proceeding is a prerequisite to the right to take any subsequent appeal.  Please note that 
ANYTHING submitted to the Zoning office is considered public and cannot be kept confidential. This may not be the final order in 
which items will be heard. Please view final Agenda, at www.burlingtonvt.gov/dpi/drb/agendas or the office notice board, one week 
before the hearing for the order in which items will be heard. 
 
The City of Burlington will not tolerate unlawful harassment or discrimination on the basis of political or religious affiliation, race, color, 
national origin, place of birth, ancestry, age, sex, sexual orientation, gender identity, marital status, veteran status, disability, HIV 
positive status, crime victim status or genetic information. The City is also committed to providing proper access to services, facilities, 
and employment opportunities. For accessibility information or alternative formats, please contact Human Resources Department at 
(802) 540-2505. 
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BURLINGTON DEVELOPMENT REVIEW BOARD 

Tuesday, October 18, 2022, 5:00 PM 

AGENDA 

 

Remote Meeting 

 

Zoom: https://us02web.zoom.us/j/83225696227?pwd=SGQ0bTdnS000Wkc3c2J4WWw1dzMxUT09 

Webinar ID: 832 2569 6227 

Passcode: 969186 

Telephone: US +1 929 205 6099 or +1 301 715 8592 or +1 312 626 6799 or +1 669 900 6833 or  

+1 253 215 8782 or +1 346 248 7799 

 

I. Agenda 

II. Communications 

III. Minutes 

IV. Consent 

 

1. ZP-22-251; 11 Flynn Avenue (RCO-RG, Ward 5S) City DPW Parks & Recreation Department 

/ Jon Adams-Kollitz 

Addition of accessible parking area and pedestrian connections to Universally Accessible 

Playground. (Project Manager, Scott Gustin) 

 

V. Public Hearing 

 

1. ZP-22-520; 175-177 South Prospect Street (RL, Ward 6S) Eleanor Lanahan / Bob Duncan 

Convert existing living space into new apartment. (Project Manager, Ryan Morrison) 

 

2. ZAP-22-3; 164 North Willard Street (RL, Ward 1E) Luke Purvis 

Appeal of adverse determination ZP-22-389 as to preexisting nonconformity. (Project Manager, 

Scott Gustin) 

 

VI. Certificate of Appropriateness 

 

1. ZP-22-416; 323-325 College Street (RH, Ward 8E) Advanta Ira Services, LLC / FBO Peter C. 

Potts / Benjamin Frye 

Construction of 4-unit building addition with associated utility work and minor grading. (Project 

Manager, Ryan Morrison) 

 

2. ZP-22-489; 251-253 South Union Street (RM, Ward 6S) Daisy Properties, LLC / Stephen 

Kredell 

Construction of 5-unit building addition utilizing adaptive reuse of a historic structure. (Project 

Manager, Scott Gustin) 

 

VII. Adjournment 

 

 



Plans may be viewed upon request by contacting the Department of Permitting & Inspections between the hours of 8:00 a.m. and 

4:30 p.m. Participation in the DRB proceeding is a prerequisite to the right to take any subsequent appeal.  Please note that 

ANYTHING submitted to the Zoning office is considered public and cannot be kept confidential. This may not be the final order in 

which items will be heard. Please view final Agenda, at www.burlingtonvt.gov/dpi/drb/agendas or the office notice board, one week 

before the hearing for the order in which items will be heard. 

 

The City of Burlington will not tolerate unlawful harassment or discrimination on the basis of political or religious affiliation, race, 

color, national origin, place of birth, ancestry, age, sex, sexual orientation, gender identity, marital status, veteran status, disability, 

HIV positive status, crime victim status or genetic information. The City is also committed to providing proper access to services, 

facilities, and employment opportunities. For accessibility information or alternative formats, please contact Human Resources 

Department at (802) 540-2505. 



 
 

Department of Permitting & Inspections 
Zoning Division 

645 Pine Street 

Burlington, VT 05401 

Telephone:(802) 865-7188 
 

William Ward, Director 

Scott Gustin, AICP, CFM, Principal Planner 
Mary O’Neil, AICP, Principal Planner 

Ryan Morrison, Associate Planner 

Joseph Cava, Permit Technician 
Ted Miles, Code Compliance Officer 

Charlene Orton, Permitting & Inspections Administrator  

 

 

TO:  Development Review Board 

FROM: Ryan Morrison, Associate Planner 

DATE: October 18, 2022 

RE:  ZP-22-416; 323-325 College Street 

====================================================================== 

The applicant requests deferral of this application review so that revised plans can be properly 

prepared and reviewed.  Staff recommends deferral to a date certain of November 15, 2022.   



 
 

Department of Permitting & Inspections 
Zoning Division 

645 Pine Street 

Burlington, VT 05401 

Telephone:(802) 865-7188 
 

William Ward, Director 

Scott Gustin, AICP, CFM, Principal Planner 
Mary O’Neil, AICP, Principal Planner 

Ryan Morrison, Associate Planner 

Joseph Cava, Permit Technician 
Ted Miles, Zoning Specialist 

Charlene Orton, Permitting & Inspections Administrator  

 

MEMORANDUM 

 

TO:  Development Review Board 

FROM: Ryan Morrison, Associate Planner 

DATE: October 18, 2022 

RE:  ZP-22-520; 175-177 South Prospect Street 

======================================================================

Note:  These are staff comments only; decisions on projects are made by the Development 

Review Board, which may approve, deny, table or modify any project.  THE APPLICANT 

OR REPRESENTATIVE MUST ATTEND THE MEETING.  

 

Zone: RL   Ward: 6S 

 

Owner/Applicant: Lanahan Eleanor A Trustee / Bob Duncan 

 

Request:  Convert existing living space within the existing duplex structure into a third dwelling 

unit.   

 

Applicable Regulations:  

Article 2 (Administrative Mechanisms), Article 3 (Applications, Permits, and Project Reviews), 

Article 4 (Zoning Maps & Districts), Article 5 (Citywide General Regulations), Article 8 (Parking) 

 

Overview: 
175-177 South Prospect Street is currently developed as a duplex property.  The original structure, 

constructed in the 1930s, is listed as a contributing resource on the Vermont State Register of 

Historic Resources.  In 1991, approval was granted to convert the structure into a duplex.  In 2008, 

a zoning permit was granted to construct an addition, connected to the primary structure via an 

enclosed overhead walkway.  The applicant proposes to convert that addition into a third 

residential unit.  No new construction or exterior alterations are proposed. 

Previous zoning permit action: 

 Zoning Permit 19-0006FC; new fence. Approved July 16, 2018 

 Zoning Permit 17-0282CA; replacement window. Approved September 2, 2016 

 Zoning Permit 09-045CA; duplex addition and replacement window. Approved 

September 9, 2008 

 Zoning Permit 91-441; change of use from single family home to duplex with construction 

of second parking area accessed through existing non-utilized curb cut. Approved June 21, 

1991. 

 Zoning Permit 87-032; Replacement window. Approved 1987 

 Zoning Permit 83-270; construct rear deck. Approved 1983 

Recommendation: Certificate of Appropriateness Approval as per the following findings: 
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I.  Findings  

Article 2:  Administrative Mechanisms 

Section 2.7.8 Withhold Permit 

Per this standard, the applicant is required to remedy all violations and close out all zoning 

permits issued after July 13, 1989 prior to issuance of a Certificate of Occupancy for this permit.  

ZP 19-0006FC needs to be closed out with a Certificate of Occupancy before this application can 

be closed.  Affirmative finding as conditioned. 

 

Article 3:  Applications, Permits and Project Reviews 

Part 5:  Conditional Use and Major Impact Review 

Section 3.5.6 Review Criteria 

(a) Conditional Use Review Standards 

Approval shall be granted only if the DRB, after public notice and public hearing, determines that 

the proposed conditional use and associated development shall not result in an undue adverse 

effect on each of the following general standards: 

1. Existing or planned public utilities, facilities, or services are capable of supporting the 

proposed use in addition to the existing uses in the area; 

The proposal will have minimal impact on public utilities, facilities and services.  The applicant 

will have to secure a letter from the Department of Public Works verifying that there is adequate 

water and sewer capacity for the new duplex.  A state wastewater permit will be required.  

Affirmative finding as conditioned. 

 

2. The character of the area affected as defined by the purpose or purposes of the zoning 

district(s) within which the project is located, and specifically stated policies and standards 

of the Municipal Development Plan; 

The property is within an established residential neighborhood and a residential zoning district.  

The Residential Low Density (RL) zoning district is intended primarily for low-density residential 

development in the form of single detached dwellings and duplexes.  This district is typically 

characterized by a compact and cohesive residential development pattern reflective of the 

respective neighborhoods’ development history.  The property already contains a duplex and the 

applicant proposes adding a third unit, which is allowable under Sec. 4.4.5 (d) (4) below.  

Conformance with the city’s municipal development plan will be met.  The proposal complements 

the Comprehensive Plan in the following areas:  

 

 Creating new opportunities for mixed-use infill and redevelopment in the most densely 

developed areas consistent with the city’s scale and urban form, while conserving and 

strengthening adjacent residential neighborhoods. [CP pg. 37] 

 Re-evaluate the zoning regulations and development standards for low and medium density 

residential districts to ensure standards allow for existing development patterns, design 

character, scale and mass that are desired to be maintained, while also enabling some 

evolution of these properties to meet the changing needs of households [CP pg 40, 3.2] 
Affirmative finding. 
 

3. The proposed use will not have nuisance impacts from noise, odor, dust, heat, and 

vibrations greater than typically generated by other permitted uses in the same zoning 

district; 

No greater impacts are anticipated than other residential uses in the area. Affirmative finding. 

 



ZP-22-520 pg. 3 of 5 

4. The transportation system is capable of supporting the proposed use in addition to the 

existing uses in the area.  Evaluation factors include street designations and capacity; level 

of service and other performance measures; access to arterial roadways; connectivity; 

transit availability; parking and access; impacts on pedestrian, bicycle and transit 

circulation, safety for all modes; and adequate transportation demand management 

strategies; 

This parcel is located along a residentially developed section of South Prospect Street.  The 

University of Vermont (Institutional zoning district) exists across the street.  The property has two 

driveways that provide vehicular access to six onsite parking spaces.  Main Street is within 

walking distance, and transit stops are located at the corner of Main Street and South Prospect 

Streets, and at the corner of South Prospect Street and Maple Street.  The proposal is not expected 

to create adverse impacts on the existing transportation system. Affirmative finding. 

 

5. The utilization of renewable energy resources;  

Nothing within the application prevents the use of wind, solar, water, geothermal or other 

renewable energy resource. Affirmative finding. 

and; 

 

6. Any standards or factors set forth in existing City bylaws and city and state ordinances. 

The third residential unit will be subject to applicable life safety and building standards. 

Affirmative finding as conditioned. 

 

(c) Conditions of Approval 

In addition to imposing conditions of approval necessary to satisfy the General Standards 

specified in (a) or (b) above, the DRB may also impose additional conditions of approval relative 

to any of the following: 

1. Mitigation measures, including but not limited to screening, landscaping, where necessary 

to reduce noise and glare and to maintain the property in a character in keeping with the 

surrounding area; 

The application is strictly to convert existing habitable space into a third residential unit within a 

residential neighborhood.  The property is already well screened from the street with hedgerows. 

Affirmative finding. 

 

2. Time limits for construction. 

Standard time limits for construction are as follows: construction must commence within one year 

from the date of zoning permit issuance, and after that, an additional two years is available to 

finish the project. Affirmative finding. 

 

3. Hours of operation and/or construction to reduce the impact on surrounding properties. 

Standard construction hours are 7:00 AM to 5:30 PM, Monday – Friday.  Saturday construction 

hours may be allowed upon request to the Development Review Board.  No work on Sunday. 

Affirmative finding as conditioned. 

 

4. That any future enlargement or alteration of the use return for review to the DRB to permit 

the specifying of new conditions,  

Should the applicant wish to alter the use, such alteration will require review and permitting under 

regulations in effect at that time. Affirmative finding as conditioned. 

and 
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5. Such additional reasonable performance standards, conditions and safeguards as it may 

deem necessary to implement the purposes of this chapter and the zoning regulations. 

None identified. 

 

Article 4:  Zoning Maps and Districts 

Section 4.4.5 Residential Districts 

(a) 1.  The Residential Low Density (RL) district is intended primarily for low-density residential 

development in the form of single detached dwellings and duplexes. This district is typically 

characterized by a compact and cohesive residential development pattern reflective of the 

respective neighborhoods’ development history. 

The property already contains a duplex, and the applicant proposes adding a third unit within 

existing habitable space.  While multifamily dwellings (3+ units) are not permitted uses in the RL 

zone, Sec. 4.4.5 (d) (4) allows for one additional residential unit for existing structures that legally 

contained two or more units as of January 1, 2007.  The existing duplex use was permitted in 1991.  

Affirmative finding. 

 

(b) Dimensional Standards and Density 

Table 4.4.5-1 Minimum Lot Size and Frontage 

The RL zone requires a minimum lot size of 10,000 sf for duplex and above, and at least 60 ft of 

street frontage.  The subject property is 23,843 sf in size, and has approx. 155 ft of frontage. 

Affirmative finding. 
 

Table 4.4.5-2 Base Residential Density 

Proposed unit total:  3 / (23,843 lot size / 43,560 acre) or 3 / .5474 = 5.48; < 7 units per acre 

limitation.  The proposal complies with base residential density of the RL zoning district. 

Affirmative finding. 
  

Table 4.4.5-3 Residential District Dimensional Standards 

No changes to lot coverage, setbacks, or building height are included in this application. Not 

applicable. 

 

(c) Permitted and Conditional Uses 

Duplexes on minimum 10,000+ sf lots are permitted uses in the RL zoning district.  Sec. 4.4.5 (d) 

(4) allows for one additional unit in certain cases.  See below. Affirmative finding. 

 

(d) District Specific Regulations 

1. Setbacks 

No setback encroachments are proposed or sought. Not applicable. 

 

2. Lot Coverage 

No exceptions to lot coverage are included or sought. Not applicable. 

 

3. Accessory Residential Structures and Uses 

No new accessory structures or uses are proposed. Not applicable. 

 

4. Residential Density 

A. Additional Unit to Multi-Family 
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One additional unit may be added to structures located in the RL district which legally contained 

two or more units as of January 1, 2007, if approved in advance as a conditional use, by the DRB. 

The existing structure was permitted to be a duplex under Zoning Permit 91-441, approved June 

21, 1991.  The two units legally exist and pre-date January 1, 2007.  As a result, a third residential 

unit can be allowed, subject to Conditional Use Review and approval by the DRB. Affirmative 

finding. 

 

B. Additions to Existing Residential Structures 

Not Applicable. 

 

C. Residential Occupancy Limits 

The occupancy of all units on the property is limited to members of a family as defined in Article 

13.  Any divergence from the limitations of functional family and occupancy of more than four 

unrelated adults is subject to Conditional Use Review and approval by the DRB.  

Affirmative finding as conditioned. 

 

5. Uses 

There is no Neighborhood Commercial Use at this location. Not applicable. 

 

6. Residential Development Bonuses 

No development bonuses are included or sought. Not applicable. 

 

Article 8:  Parking 

Currently there are no minimum parking requirements because an amendment eliminating the 

minimum parking requirements of Article 8, Parking, is under review by the City Council and is 

technically in effect.  The property has 6 existing parking spaces that will be retained. Affirmative 

finding. 

 

I. Conditions of Approval 

 

1. Prior to the release of the zoning permit, the applicant shall obtain a letter from the Dept. of 

Public Works confirming adequate water and sewer capacity. 

2. Prior to issuance of a certificate of occupancy for this zoning permit, prior zoning permit 19-

0006FC shall be closed out with a final certificate of occupancy. 

3. All new construction is required to meet the Guidelines for Energy Efficient Construction pursuant 

to the requirements of Article VI. Energy Conservation, Section 8 of the City of Burlington Code 

of Ordinances. 

4. Residential occupancy limits apply.  The occupancy of all dwelling units is limited to members of 

a family as defined in Article 13.  Not more than four unrelated adults may occupy any dwelling 

unit. 

5. Should the applicant wish to alter the use, such alteration will require review and permitting under 

regulations in effect at that time. 

6. The new unit must comply with all building and life safety code as defined by the building 

inspector and fire marshal. 

7. A State of Vermont wastewater permit is required. 

8. Standard Permit Conditions 1-15. 

 



                                                                                                                                                                                             

        
  

September 12, 2022 

Lanahan Residence 
175-77 Prospect St 
Burlington, VT 05401 

re: zoning permit application	  

Accompanying this application is a site plan that shows the portion of the existing building that is proposed to be 
converted to a new residential unit.  This portion of the building already includes finished bedrooms, living spaces and 
bathrooms (1 + 1/2 bath).  This proposal requires the construction of a new kitchen to make a fully functional living unit. 

Under the current zoning regulations, a total of 6 parking spaces are required.  This property is served by two driveways, 
the southernmost one having two parking spaces in tandem, and serves the existing unit entered from that driveway.  The 
northernmost driveway leads to a carriage barn which accommodates two spaces within the barn, and two tandem 
spaces in front.  The two locations provide 6 parking spaces, which meets the requirement of 2 spaces/unit. 

This application is being made under Section 4.4.5(d) District Specific Regulations 4.A. “Additional Unit to Multi-Family”, 
which permits an additional unit to an existing duplex if approved in advance as a conditional use by the DRB. 

Conditional use requirements are as follows: 

Approval shall be granted only if the DRB, after public notice and public hearing, determines that the proposed 
conditional use and associated development shall not result in an undue adverse effect on each of the following general 
standards: 
1. Existing or planned public utilities, facilities or services are capable of supporting the proposed use in addition to the 
existing uses in the area; the addition of one unit by converting existing space in an already developed portion of 
the city  will not impact any existing public utilities, facilities or services.  The space already exists and has been 
in use for nearly fourteen years. 
2. The character of the area affected as defined by the purpose or purposes of the zoning district(s) within which the 
project is located, and specifically stated policies and standards of the municipal development plan; there will be no 
difference in appearance as no exterior changes are being proposed, and therefore no effect on character of the 
area. 
3. The proposed use will not have nuisance impacts from noise, odor, dust, heat, and vibrations greater than typically 
generated by other permitted uses in the same zoning district; the proposed change will not create any nuisance 
impacts of any kind. 
4. The transportation system is capable of supporting the proposed use in addition to the existing uses in the area. 
Evaluation factors include street designations and capacity; level of service and other performance measures; access to 
arterial roadways; connectivity; transit availability; parking and access; impacts on pedestrian, bicycle and transit 
circulation; safety for all modes; and adequate transportation demand management strategies; the location is well 
served by existing transportation systems, the existing driveway connects directly to the City’s street system, 
parking is being provided on-site.  
5. The utilization of renewable energy resources; there will be no increase in energy resources, as the existing 
conditioned space is not being increased. 
6. Any standards or factors set forth in existing City bylaws and city and state ordinances; there are no other standards 
or factors set forth in existing bylaws of which the applicant is aware would be in conflict.

  
 255 South Champlain Street 

Burlington, VT 05401 
 802.864.6693 

Duncan
Wisniewski

A R C H I T E C T U R E



Accordingly, we respectfully request that this application be schedule for the next available DRB meeting. 

Sincerely, 

Bob Duncan, RA, AIA 

  

  
 255 South Champlain Street 

Burlington, VT 05401 
 802.864.6693 











gbA Architecture and Planning

251-253 SOUTH UNION STREET
BURLINGTON VERMONT

BUILDING SIZE: 8,058 sf
SITE:  .91 acres (Complies with 4.4.5.1)
FRONTAGE: 139 feet on South Union Street (Complies with 4.4.5.1)
YEAR BUILT: 1848 (plus renovations following)
STORIES: 2 levels + basement
PARKING: 11 paved spaces + 6 

BASE COVERAGE, RL: 35% of 20,140 = 7,049 sf (no bonus) 4 units permitted
COVERAGE at RL: 50% of 20,140 = 10,070 sf with adaptive re-use bonus
COVERAGE at RM: 40% of 18,585 = 7,434 sf no bonus; 8 units permitted
COVERAGE at RM: 48% with inclusionary bonus

from sale brochure
(donahue)

from sale brochure
(donahue)

DEVELOPMENT REVIEW BOARD 
FEBRUARY 15, 2022APPLICATION FOR AMENDMENT TO EXISTING ZONING PERMIT



NO PROPOSED CHANGE
TO THE STREET FACING
ELEVATION 251-253 SOUTH UNION STREET

BURLINGTON VERMONT



SINGLE LOT OVER
STRADDLING TWO
ZONING DISTRICTS

RM ZONING
DISTRICT

RL ZONING
DISTRICT

GENERAL INFORMATION
UNITS PROVIDED: 8
INCLUSIONARY UNITS: 1 ( AT GROUND FLOOR)
NO INCREASE IN BUILDING SQUARE FOOTAGE
LONG TERM BIKE STORAGE AT INTERIOR
(2) NEW EGRESS WINDOWS AT REAR  (MARVIN ULTIMATE)
MINIMAL EXTERIOR WORK PROPOSED
WEST FACING DECK TO BE REFURBISHED; NEW EXTERIOR STAIRS TO REPLACE EXISTING

SIZE: 8,058 GSF (2014 SF ADDITION ALLOWABLE; NONE PROPOSED)
PARKING: 11 SPACES (16 REQUIRED)

RL
BASE LOT COVERAGE = 35%
DENSITY = 7 UNITS/ACRE

ADAPTIVE RE-USE BONUS
LOT COVERAGE INCREASE TO 50%
25% INCREASE IN BUILDING SIZE
NO UNIT LIMIT / ACRE

251-253 SOUTH UNION STREET
BURLINGTON VERMONT

)

UNITS: 8 UNITS IN HISTORIC STRUCTURE
              5 PROPOSED UNITS IN ADDITION

SIZE: 8,058 GSF (2,014 SF ADDITION ALLOWABLE)
           1,957 SF ADDITION W/MEZZANINE PROPOSED
PARKING: 16 SPACES PROPOSED
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PROPOSED CATCH BASIN

REBAR SET

CONCRETE MONUMENT SET

PROPOSED HYDRANT

PROPOSED SHUT OFF

PROPOSED UTILITY POLE

PROPOSED LIGHT POLE

PROPOSED EDGE OF BRUSH/WOODS

PROPOSED SETBACK LINE

PROPOSED PROPERTY LINE

1. UTILITIES SHOWN DO NOT PURPORT TO CONSTITUTE OR REPRESENT ALL UTILITIES LOCATED
UPON OR ADJACENT TO THE SURVEYED PREMISES. EXISTING UTILITY LOCATIONS ARE
APPROXIMATE ONLY. THE CONTRACTOR SHALL FIELD VERIFY ALL UTILITY CONFLICTS. ALL
DISCREPANCIES SHALL BE REPORTED TO THE ENGINEER. THE CONTRACTOR SHALL CONTACT DIG
SAFE (888-344-7233) PRIOR TO ANY CONSTRUCTION. IN ADDITION, THE CONTRACTOR SHALL HIRE A
PRIVATE UTILITY LOCATING FIRM TO LOCATE OWNER OWNED UNDERGROUND UTILITIES PRIOR TO
START OF ANY EXCAVATION.

2. ALL EXISTING UTILITIES NOT INCORPORATED INTO THE FINAL DESIGN SHALL BE REMOVED OR
ABANDONED AS INDICATED ON THE PLANS OR DIRECTED BY THE ENGINEER.

3. THE CONTRACTOR SHALL MAINTAIN AS-BUILT PLANS (WITH TIES) FOR ALL UNDERGROUND
UTILITIES. THOSE PLANS SHALL BE SUBMITTED TO THE OWNER AT THE COMPLETION OF THE
PROJECT.

4. THE CONTRACTOR SHALL REPAIR/RESTORE ALL DISTURBED AREAS (ON OR OFF THE SITE) AS A
DIRECT OR INDIRECT RESULT OF THE CONSTRUCTION.

5. ALL GRASSED AREAS SHALL BE MAINTAINED UNTIL FULL VEGETATION IS ESTABLISHED.

6. MAINTAIN ALL TREES OUTSIDE OF CONSTRUCTION LIMITS.

7. THE CONTRACTOR SHALL BE RESPONSIBLE FOR ALL WORK NECESSARY FOR COMPLETE AND
OPERABLE FACILITIES AND UTILITIES.

8. THE CONTRACTOR SHALL SUBMIT SHOP DRAWINGS FOR ALL ITEMS AND MATERIALS
INCORPORATED INTO THE SITE WORK. WORK SHALL NOT BEGIN ON ANY ITEM UNTIL SHOP
DRAWING APPROVAL IS GRANTED.

9. IN ADDITION TO THE REQUIREMENTS SET IN THESE PLANS AND SPECIFICATIONS, THE
CONTRACTOR SHALL COMPLETE THE WORK IN ACCORDANCE WITH ALL PERMIT CONDITIONS AND
ANY LOCAL PUBLIC WORKS STANDARDS.

10. THE TOLERANCE FOR FINISH GRADES FOR ALL PAVEMENT, WALKWAYS AND LAWN AREAS SHALL BE
0.1 FEET. UNLESS NOTED OTHERWISE, ALL EXISTING MANHOLE COVERS, VALVES, CURB STOPS AND
OTHER ITEMS TO REMAIN SHALL BE ADJUSTED TO THE NEW FINISH GRADE.

11. ANY DEWATERING NECESSARY FOR THE COMPLETION OF THE SITEWORK SHALL BE CONSIDERED
AS PART OF THE CONTRACT AND SHALL BE THE CONTRACTOR'S RESPONSIBILITY.

12. THE CONTRACTOR SHALL COORDINATE ALL WORK WITHIN TOWN ROAD R.O.W. WITH TOWN
AUTHORITIES.

13. THE CONTRACTOR SHALL INSTALL THE ELECTRICAL, CABLE AND TELEPHONE SERVICES IN
ACCORDANCE WITH THE UTILITY COMPANIES REQUIREMENTS.

14. EXISTING PAVEMENT AND TREE STUMPS TO BE REMOVED SHALL BE DISPOSED OF AT AN
APPROVED OFF-SITE LOCATION. ALL PAVEMENT CUTS SHALL BE MADE WITH A PAVEMENT SAW.

15. IF THERE ARE ANY CONFLICTS OR INCONSISTENCIES WITH THE PLANS OR SPECIFICATIONS, THE
CONTRACTOR SHALL CONTACT THE ENGINEER FOR VERIFICATION BEFORE WORK CONTINUES ON
THE ITEM IN QUESTION.

16. PROPERTY LINE INFORMATION IS APPROXIMATE AND BASED ON EXISTING TAX MAP INFORMATION.
THIS PLAN IS NOT A BOUNDARY SURVEY AND IS NOT INTENDED TO BE USED AS ONE.

17. IF THE BUILDING IS TO BE SPRINKLERED, BACKFLOW PREVENTION SHALL BE PROVIDED IN
ACCORDANCE WITH AWWA M14. THE SITE CONTRACTOR SHALL CONSTRUCT THE WATER LINE TO
TWO FEET ABOVE THE FINISHED FLOOR. SEE MECHANICAL PLANS FOR RISER DETAIL.

18. THE CONTRACTOR IS RESPONSIBLE FOR OBTAINING TESTING AND INSPECTION SERVICES
INDICATED IN THE CONTRACT DOCUMENTS, TYPICAL FOR CONCRETE AND SOIL TESTING.

19. THE CONTRACTOR IS RESPONSIBLE FOR ALL LAYOUT AND FIELD ENGINEERING REQUIRED FOR
COMPLETION OF THE PROJECT. CIVIL ENGINEERING ASSOCIATES WILL PROVIDE AN AUTOCAD FILE
WHERE APPLICABLE.

20. THE OWNER SHALL BE RESPONSIBLE FOR THE INSTALLATION OF ANY AND ALL SAFETY FENCES OR
RAILS ABOVE EXISTING AND PROPOSED WALLS.  THE OWNER SHALL VERIFY LOCAL, STATE AND
INSURANCE REQUIREMENT GUIDELINES FOR THE INSTALLATION AND VERIFY ANY AND ALL
PERMITTING REQUIREMENTS.

GENERAL NOTES

PROPOSED GUY WIRE/POLE

PROPOSED SIGN

PROPOSED YARD DRAIN

DSM

DSM

SAL

1" = 20'

21245

C2.0
AUG., 2022

LOCATION MAP
1" = 1000'

PROPOSED
CONDITIONS
PLAN - PHASE II

PROJECT
LOCATION

A

C

CIVIL  ENGINEERING  ASSOCIATES,  INC.

E

10 MANSFIELD VIEW LANE,   SOUTH BURLINGTON,  VT  05403
P: 802-864-2323     FAX: 802-864-2271    web:  www.cea-vt.com

251-253 SOUTH UNION ST.
BURLINGTON, VT

JAMES DUFOUR

251-253 SOUTH UNION ST.
BURLINGTON, VT
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SITE
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PROPOSED ADDITION 
1,957 SF FOOTPRINT
ONE STORY EXISTING BUILDING

8,058 GSF
THREE STORIES







Distinctive design that’s engineered to last

by

Product Catalog



Reveal Countersunk Fasteners 

Reveal Surround Trim Reveal Surround Trim 

1918

Reveal Recess Trim 

Reveal Exposed Fasteners 

C R E AT I V I T Y  I S  IN  T HE  D E TA IL S

Reveal®  Panel

Thickness 7/16 in
Width 47.5 in 

Length 95.5 in 
 

Available with ColorPlus® Technology finishes*

Reveal Fastening Products

Countersunk Filler
Filler usage rate for countersunk fastening 

application, 1 box of filler per 1 pallet 
(40 sheets) of Reveal Panels

Countersinking Bit
Usage rate for countersunk fastening application, 
1 unit per 1 pallet (40 sheets) of Reveal Panels

Countersunk Fasteners for Wood
1 5/8 in length x 0.39 in HD,

316 SS, Bugle Head Square Drive

Countersunk Fasteners for Steel
1 5/8 in length x 0.39 in HD,

410 SS, Bugle Head #2 Square Drive

Exposed Fasteners for Wood
1.5 in length x 0.189 in x 0.472 in HD,

10-12 SS, T20W Torx Pan Head

Exposed Fasteners for Steel
1.125 in length x 0.169 in x 0.472 in HD,

T20W Torx Pan Head Self-Drilling

Reveal®  Recess Trim
Length 8 ft

Reveal®  Surround Trim
Length 8 ft

Outside Corner Trim Horizontal Trim

Horizontal Trim Vertical Trim

Vertical Trim Outside Corner Trim

Drainage Flashing Trim Inside Corner Trim

Horizontal Edge Trim J Channel Trim

Vertical F Trim Drainage Flashing Trim

A D D  D E F INI T I O N 
T O  YO UR  D E S I G NCustomizable system

allows you to mix and match 

compatible components.

*Talk to your local rep about ColorPlus Technology availability in your market.

Reveal Panel and  
Reveal Recess Trim

Reveal Panel and 
Reveal Surround Trim



by
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The Aspyre Collection by James Hardie™ 
expands your creative possibilities

Artisan V-Groove Siding 
and Artisan Lap Siding
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A high performance door that 
provides security and performance 
ideal for our toughest climates.

The Kohltech Supreme PVC Swing Door is a superior quality door 
with the versatility of creating a beautiful main entrance or an 
attractive patio door. Well tested in harsh climates, the interior and 
exterior tempered glass provide 4 to 5 times more strength, while the 
compression seal technology maintains a consistent barrier against 
wind and water no matter how strong the storm. 

The system o�ers exceptional sound abatement properties as well 
as very simple maintenance. Perfect for multi-unit complexes looking 
to provide sound separation and an ease of upkeep.

Supreme PVC Swing Door

Supreme PVC 
Swing Door

Frame profile with a standard 3 1/4” depth. 
Available with interior jamb extensions for 
various wall depths.
Multiple locking points & compression seals.
This creates a tight seal with enhanced 
security and performance, providing excellent 
water resistance, sound insulation, and 
minimal air infiltration.
Large reinforcement chambers in the sash. 
Allows for sash sizes as large as 8’ (2.4 m) 
high and 3’6” (1.1 m) wide for single doors.
Quality engineered hardware. 
This operates quietly and e�ortlessly.
Large tempered glazing capacity, including 
special high-performance glass of 1 3/8” (35 
mm) in thickness. 
Up to 30% more glass than a standard glazed 
garden door. Improved energy e�ciency and 
acoustical properties. Triple glazing available.
Weldable corner joints in the sash profiles. 
Strengthens the door panel against distortion 
and provides long-term, smooth operation.
Customizable
Paint, privacy glass and internal blind options 
available.

1
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Only available in outswing



- NAFS: up to LC-PG70-SHD
- STM E90 Acoustical (STC): 
  up to 40 dB

www.Kohltech.com

Performance Overview

Outswing
Mulled Garden Door - 

LH & RH Operator Outswing

Configurations

perfect for high buildings exposed to the elements
The Low Profile Sill boasts a top water penetration rating and certified to a 
structural rating of DP 70 at 3’4” x 8’ doors. These ratings certify this sill to be used 
in multi-unit projects of all heights.

With a sill height of only 1 11/16”, the Low Profile Sill is a fantastic option when 
looking for that simple step into fresh air. 

Garden Door - Single 
Operator Outswing Available with Transom

Locking Points

Bolt Lock

Shoot Bolt & 
Roller Cam

Shoot Bolt & 
Roller Cam

Rotate Upward 
to Secure

Handle in 
Shut Position

Rotate 
Downward to 

Open

Handle Position

- OITC up to 33 dB
- U-factor down to 0.21
- 90 Degree sash limiter

3’0”
3’6”

Stock 
Frame
Sizes

37 5/16W x 81H
43 5/16W x 81H

74 15/16W x 81H
86 15/16W x 81H

74 15/16W x 81H
86 15/16W x 81H

74 15/16W x 98 5/8H
86 15/16W x 98 5/8H



CASEMENT
WINDOWSUPREME

STRONG AND SLEEK
The new Supreme Casement has been 
redesigned from the ground up. 

It is uniquely designed with exterior 
glazing on the operator to maximize the 
glass area. The frame has a 4.5” depth 
to satisfy NAFS requirements and allows 
for narrower mullions while maintaining 
strength. 

New energy-e�cient LoE coatings 
create industry-leading energy ratings, 
staying ahead of the ever-increasing 
Energy Codes and ENERGY STAR 
requirements. 

With the growing demand for black 
exterior windows, we’re introducing a 
black cap stock extrusion available on 
the exterior surface of high volume 
profiles. This will reduce lead time for 
this popular colour and provides a more 
cost-e�cient solution whether for a 
home or a commercial building.

We’ve introduced sleeker operators with 
fitted nesting covers for a contemporary 
interior look.

With slimmer sashes, higher energy 
ratings, and the ability to add stronger 
reinforcement, this window is the 
definition of Supreme.

www.kohltech.com

Black cap stock extrusion in early 2021•

Improved Thermal Ratings using new 
LoE Guardian 8071 glass 

• Available with any brickmould style

•

SDL and grilles available with triple glazing

Interior and exterior painting available in 
all standard or custom paint colours

Exterior glazing on the operator to 
maximize glass area

New design with narrower mullions 
and 1 ½” more visible glass

Thicker 4 ½” frame depth, 4 ⅝” with 
drywall closeout

Features & Benefits 

Heavy Duty screens available

NAFS, NFRC, and CSA Certified

Supreme Key Features

All SDL and grille options

 

Stainless steel hardware

All Glazing Options: Dual & Triple glazed 
LoE, LoE Argon, and Energlas

Slimline sash

Lifetime warranty

•

•

•

•

•

•

•

•

•

•

•

•

Less heat transfer, more solar heat gain•

Ability to add stronger reinforcement•

3/4”, 1”, and 1 3/8” glazing available•

Improved operating hardware•

Operator Exterior

Operator Interior



CASEMENT
WINDOWSUPREME

New Stylish 
Folding Handles 
available in 6 
colours

www.kohltech.com

Handle Options

PERFORMANCE RATINGS

 

Glass 
Options

ENERGY
STAR

ER & U
Values

Energlas

Energlas 
Plus
Energlas 
LSG
Energlas 
Plus LSG

No

CSA 
Ratings

Yes 46
0.9 (0.16)

Yes
35

0.9 (0.15)

25 
1.5 (0.25)

Yes Size Tested 
38”x78”

Ratings
A3

CW-PG55-C
D: 2640 Pa
WP: 720 Pa

37
1.5 (0.26)

ENERGY
STAR

46
0.9 (0.16)

35 
0.9 (0.15)

25
1.5 (0.25)

37
1.5 (0.26)

Casement Awning

36”x80” 
CW-PG55-AP
D: 2640 Pa
WP: 720 Pa

60”x36” 
LC-PG45-AP
D: 2160 Pa
WP: 720 Pa

48”x51” 
LC-PG50-AP
D: 2400 Pa
WP: 720 Pa

No

Yes

Yes

Yes

49
0.9 (0.16)

37
0.9 (0.15)

27
1.4 (0.25)

40
1.5 (0.27)

Wide Picture

Tested: 
79”x79”

Fixed
DP70

720 PaNo

Yes

Yes

Yes

No

Yes

Yes

Yes

CSA 
Ratings

ER & U 
Values

ENERGY
STAR

CSA 
Ratings

ER & U
Values

ENERGY
STAR

CSA 
Ratings

ER 
Value

Narrow Picture

36”x90” 
CW-PG90-FW

D: 4320 Pa
WP: 720 Pa

79”x79” 
CW-PG70-FW

D: 3360 Pa
WP: 720 Pa

51
0.9 (0.16)

39
0.8 (0.14)

27
1.5 (0.26)

42
1.5 (0.27) Size Tested: 

79”x79”

Ratings
CW-PG70-FW

D: 3360 Pa
WP: 720Pa

Legend:   A = Air Infiltration/Exfiltration   |   D = Design Pressure  |  WP = Water Penetration Resistance Test Pressure
                 PG = Minimum Performance Grade                
                 LC = Low and mid-rise multi-family residential and light commercial buildings
                 CW = Mid-rise multi-family residential and commercial o�ce buildings

White

Tan

Black

Brushed Nickel

Antique Brass

Oil Rubbed Bronze

Multi-Point locking 
handle for tight 
seals

Deeper 4 1/2” 
frame for a 
sturdier window

Stainless Steel 
Hardware

Multipoint Locking 
System with up to 

5 locking points

Up to 10% more 
visible glass. 

Exterior glazing.

Available Passive 
House Certified

August 2020



WINDOW BROCHURE
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STEP-BY-STEP GUIDE TO 
OUTSTANDING WINDOWS

WINDOW TYPES
Learn about our different window types, how each one operates 
and its benefits.
Pages 6-13

WINDOW PERFORMANCE
Discover how our windows reduce your energy costs and make your 	
home more comfortable. Learn about our different glass options. 		
Pages 14-17

PERMAFINISHTM COLOUR OPTIONS
Any colour is possible with our unique paint process. Choose one 
that’s right for your windows.
Pages 18-19

GRILLE PATTERNS & STYLES
Learn about our different grille options and choose your favourite style. 	
Pages 20-23

CUSTOM SHAPES
Consider adding custom window shapes to provide additional natural 	
light and make a bold statement. Anything is possible.
Pages 26-27

EXTERIOR STYLES
Choose the frame style that goes around the exterior of your windows. 	
Pages 28-29

INTERIOR STYLES
Consider using specialty glass in your windows and choose from 
a wide variety of hardware.
Pages 30-31

OUR PROMISE
Learn about our guarantee and how to care for your windows. 
Pages 36-37



CASEMENT
Our best performing windows against snow, 
wind and rain.

Designed to keep harsh weather out, our 
casement windows are energy efficient, 
reliable and practical. They open out to a 
full 90 degrees via dual or single-arm crank 
operators and are hinged at the side, making 
them a great choice for the main and upper 
levels of your home. 

AVAILABLE IN THE FOLLOWING FAMILIES:
Supreme  |  Select

SUPREME INTERIORSUPREME EXTERIOR

WINDOW TYPES

SELECT CASEMENT EXTERIOR



An outstanding choice when air 
circulation and ease of use are 
paramount. 

Our awning windows are hinged at the 
side and swing out from the bottom, 
providing excellent ventilation even 
during light rain. They’re easy to use 

and built to withstand harsh weather. 
Pair awning windows with larger fixed 
windows on the main and upper floors 
of your home to enjoy both the view 
and air flow.

Casement and Awning windows 
look and perform the same. 

AWNING

AVAILABLE IN THE FOLLOWING FAMILIES:
Supreme  |  Select

SUPREME INTERIOR

SUPREME EXTERIOR

7



Add visual appeal to your home and let in more natural 
light with our fixed windows.

Fixed windows do not open or operate in any way. 
Instead, they can dramatically improve the appearance 
of any room in your home, especially when paired 
with larger, functional windows or installed around 
doors. Fixed windows also allow you to explore 
unique shapes and sizes, providing nearly unlimited 
possibilities. Available with or without sash.

FIXED/PICTURE
(NON-OPERATING)

AVAILABLE IN THE FOLLOWING FAMILIES:
Supreme  |  Select

INTERIOREXTERIOR
Left side: fixed sash picture window
Right side: narrow profile picture window

Left side: narrow profile picture window
Right side: fixed sash picture window

WINDOW TYPES



13



WINDOW
PERFORMANCE
We’re constantly investing in new technologies, materials and techniques to provide 
you with the highest performing windows on the market – windows that reduce your 
energy costs, keep out the weather and make your home more comfortable. 

Tilt & Turn
Casement
Awning
Single Hung
Double Hung
Single Glider
Double GliderST
YL

E 
PE

RF
O

RM
AN

C
E
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Our windows incorporate a number of additional features that increase their 
energy performance:

INSULATED GLASS UNIT 
Made up of two or three glass panes separated by chambers of air or an inert 
gas (argon or krypton). This results in decreased heat transfer compared to 
single-pane units.

LOW EMISSIVITY (LOE) COATING
A thin, virtually invisible metallic layer, applied to the glass, that reflects heat 
back to the same side it originated from. This increases your home’s ability 
to retain heat.

WARM EDGE SPACER SYSTEM
Raises the temperature of glass near the frame, decreasing heat loss. 
Also functions to remove any moisture between the panes of glass. 
We offer three types of warm edge spacers: Intercept® Tin-Plated Steel, 
Intercept® Ultra Stainless Steel, and Cellular Silicone.

There are two main considerations when determining the performance of 
your windows: weather performance and energy performance.

WEATHER PERFORMANCE
The elevation, exposure and terrain surrounding your home all impact the 
weather performance requirements of your windows. These requirements 
also vary with the climate and location of your home. 

We’ve built our own test lab in our manufacturing facility to ensure your 
windows meet or exceed the requirements in your location. Look for the 
North American Fenestration Standard (NAFS) label on your windows for 
details on how they meet or surpass your requirements. 

Talk to your local, authorized Kohltech dealer to ensure your windows meet 
and exceed weather performance standards. 

ENERGY PERFORMANCE
All our windows are designed with energy performance in mind. Choosing 
Kohltech windows is an investment in the energy efficiency of your home, 
as most of our products meet or exceed the more stringent requirements 
of the ENERGY STAR® program. 



We offer a wide variety of high performance glass options that will help increase 
your home’s energy efficiency:

LOE ARGON 
Saves on energy. Increased energy 
performance by combining a LoE 
coating, argon gas and an intercept 
warm edge spacer. 

ENERGLAS® 
The standard in glass performance.
Our most popular option dramatically 
reduces heat loss and infiltration 
of harmful UV rays. It uses a high 
performance ultra warm edge spacer, 
one panel of LoE coated glass and 
one cavity filled with argon gas.

TRIPLE ENERGLAS PLUS® 
The ultimate in high performance 
and energy efficiency. Our ultra 
high performance, energy efficient, 
triple glazed option uses warm edge 
cellular silicone spacers, two panels 
of LoE coated glass and two cavities 
filled with argon or krypton gas.

HIGH SOLAR GAIN (HSG) GLASS 
HSG glass excels at allowing heat 
from the sun in, helping to heat homes 
in colder climates and reduce energy 
costs. HSG is our default LoE. 

LOW SOLAR GAIN (LSG) GLASS 
For hot summers and cold winters.
If you get a lot of sun in the summer, 
consider using LSG glass. It significantly 
reduces heat transfer, preventing 
overheating in the summer and 
providing insulation in the winter 
for year-round comfort. 

HIGH PERFORMANCE GLASS
WINDOW PERFORMANCE

PROUD MEMBER OF



PASSIVE HOUSE 
CERTIFIED WINDOWS
Kohltech Windows & Entrance Systems is one of very few manufacturers in North 
America to achieve PHIUS certification. Selecting products with this designation 
provides numerous benefits to your home. The triple glazing technology insulates 
your home far more effectively than regular windows. Because the insulation is so 
effective, passive solar heat gains in combination with the heat generated by home 
appliances and people can often provide most of the necessary heating.
Consistent and comfortable temperatures are maintained all year round since 
the windows and doors minimize heat loss and maximize heat gain in the 
winter.  Increased insulation and consistent temperatures mean lower energy bill 
throughout the year, including those cold winters.
Acquiring Passive House certification is a rigorous process and only products of the 
highest performance levels can achieve this standard. Door options also available.

AVAILABLE IN THE FOLLOWING SUPREME WINDOWS
Tilt & Turn  |  Casement  |  Awning  |  Narrow Picture  |  Wide Picture  |  Double Hung

17



Designed to withstand the harshest climates, our trademarked 
factory applied coatings are available in a wide variety of colours 
inspired by the timeless beauty of nature. Choose from our 30 
standard colours or request a custom colour. 

All of our factory applied coatings come with a 10 year warranty.

PERMAFINISH™ 
COLOURS
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Custom colours available upon request.
Colours may vary from those illustrated.

BRUSHED 
ALUMINUM

TITANIUM

DARK 
PEWTER

WHITE WHITE

WHITE ANTIQUE 
BRASS

BRUSHED 
NICKEL

OIL RUBBED 
BRONZE

BLACK

TAN TAN

TAN

CHROME

BRASS

STANDARD COLOURS HARDWARE COLOURS

GRILLES

HANDLES*

LOCKS*

WOOD

Certain grille types are available in our standard 
paint colours or custom paint colours.
Wood is only available in an interior SDL bar.

BLACK
CRIMSON RED CEDAR 

BRONZE

COMMERCIAL
BROWN

AMAZING RED

BROWNSTONE

FOREST 
GREEN

DARK DRIFT

SUNGLOW

ALUMINUM PAINT UNIVERSAL 
BROWN

IRON ORE

SABLE

DOVER GRAY

KOHLTECH TANSANDALWOOD

OLD WORLD 
BLUE

GREY CASHMERE

SLATE

BLACK

WINDSWEPT SMOKE

WEDGEWOOD 
BLUE

WHITE

WICKER 

CRANBERRY

CLAYSANDSTONE

MAIZE *See page 31 for details on hardware 
availability for each window.
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GRILLE PATTERNS
Choose from one of these standard patterns or select a custom pattern.

RECTANGULAR CRAFTSMAN HORIZONTAL

LADDER PRAIRIE DOUBLE PRAIRIE



GRILLE STYLES & COLOURS
Choose from a variety of standard grille styles and colours or select a custom colour.

*Slimline grilles cannot be painted split-finish.
**Simulated Divided Lite grilles are installed on the outside of the glass with 
shadow bars between the glass. Simulated Staybars do not include shadow bars.

3/4” GROOVED GEORGIAN GRILLE 1” GROOVED GEORGIAN GRILLE 5/8” FLAT COLONIAL GRILLE

1 1/8” SIMULATED DIVIDED LITE** 2” SIMULATED STAYBAR/
DIVIDED LITE** 

1 ¼” SIMULATED STAYBAR**

5/16” SLIMLINE GRILLE*

GRILLES

Available in white, tan, black, 
brushed aluminum, split finish 

and any colour on page 19.

Available in white, tan, brass, 
brushed aluminum and
any colour on page 19.

Available in white, tan 
and any colour on page 19.

Available in white, tan 
and any colour on page 19.

Available in white, tan, brass, 
black, chrome, dark pewter
and any colour on page 19.

Available in white and 
any colour on page 19.

Available in white, tan,
wood clear pine, wood primed,

wood permafinished (white and tan)
and any colour on page 19.

7/8” SIMULATED DIVIDED LITE**

Available in white, tan, 
wood clear pine, wood primed, 

wood permafinished (white and tan) 
and any colour on page 19.



Choosing custom-shaped windows for your home will enhance the beauty of 
any room, provide additional natural light and make a bold statement. Most 
custom-shaped windows are fixed. 

Popular custom shapes include circles, trapezoids, arches, transoms 
and half-rounds, but any shape is possible.

CUSTOM SHAPES

EXTENDED 
OCTAGON

OCTAGON OVAL CIRCLE ELLIPSE EXTENDED 
ELLIPSE

CATHEDRAL EXTENDED 
CATHEDRAL

PENTAGONTRAPEZOIDSEQUILATERAL
TRIANGLE

TRIANGLEEXTENDED
QUARTER ARCHES

EXTENDED
ARCH
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The exterior trim, also known as brickmould or exterior casing, is the frame that goes around the 
exterior of your window. It conceals the gap between the exterior cladding and the window jamb 
and is available in any colour. 

EXTERIOR STYLES

PLAIN FRAME NAILING FIN FLASHING FLANGE

7/8” BRICKMOULD* 2 ¼” FLUSH FRAME EXTENSION 1 ½” EXTENDED BRICKMOULD*
Available extended 1 ¼” and 2 ¼”

3 ½” BRICKMOULD*

1 ½” BRICKMOULD*

2” 180 BRICKMOULD* 3 ½” 180 BRICKMOULD* 2” RENO BRICKMOULD
Also available in 1 ½” 

SUBSILL

NAILING FIN

SASH

WINDOW FRAME

BRICKMOULD

29

*Available cut out for J-Trim.



SPECIAL GLASS OPTIONS
Take your windows to the next level with these additional glass options.

TEMPERED
Tempered glass is a safe alternative to regular glass. The glass undergoes 
a heat treatment to increase its strength and improve its safety.

SOUND-REDUCING LAMINATED
A type of safety glass that reduces outdoor noise by up to 50%. The glass 
is held together by an interlayer to improve its safety.

ARCHITECTURAL GLASS
We offer a wide variety of glass options to fit projects of any size and makeup. Unique 
offerings include specialty privacy glass, float glass, solar control glass and safety glass.

INTERIOR STYLES

SATIN DECOPINHEADRAIN

GREY BRONZE

OBSCURE GLASS

TINTS



HARDWARE OPTIONS
Choose the handles, locks and latches that 
best suit your windows and home decor. 
We offer a wide variety of finish and style 
options. Plus all hardware can be upgraded 
to enhance the security and improve the 
appearance of your windows.

31

FOLDING HANDLE
(Supreme, Select Casement 

& Awning windows)
Available in white or tan.

ARCHITECTURAL HANDLE
(Supreme, Select Casement 

& Awning windows)
Available in oil rubbed bronze.

ARCHITECTURAL HANDLE
(Supreme, Select Casement 

& Awning windows)
Available in brushed nickel.

ARCHITECTURAL HANDLE
(Supreme, Select Casement 

& Awning windows)
Available in antique brass.

ARCHITECTURAL HANDLE
(Supreme, Select Casement 

& Awning windows)
Available in black.

CONTOUR HANDLE
(Select Casement windows)

Available in white or tan.

TILT & TURN HANDLE
Available in white, 
titanium or black.

CAM LOCK CAM LOCK POSITIVE ACTION LOCK AUTO NIGHT LOCK MANUAL NIGHT LOCK

LOCKS

HANDLES

(Supreme Single Hung)
Available in white or tan.

(Supreme Single 
& Double Hung)

Available in white or tan.

(Supreme Single 
& Double Hung)

Available in white or tan.

(Select Single & Double Hung 
and Glider windows) 

Available in white or tan.

(Supreme Single & Double 
Hung and Glider windows) 
Available in white or tan.

*All architectural handles come with stainless steel hardware.



Our Supreme vinyl window represents the pinnacle 
of design excellence and elegance. Select is our 
most popular vinyl window line, and they offer the 
ideal blend of sophistication, practicality and value.

To learn more, find all performance charts and 
window ratings at kohltech.com.

4 5/8” frame depth
Integral drywall return ½” or ¾”
1”, 1 3/8” & ¾” glazing options
Jamb extension available in PVC/wood/vinyl clad 
(Wood/vinyl clad jamb extensions are not available in Western Canada.)

Stainless steel hinges and hardware standard

Folding nested handle available in white, tan, oil 
rubbed bronze, brushed nickel, antique brass, black 
Multipoint locking system 2 thru 5 points
Hidden prep for installation
0.075” outer wall thickness
Triple Energlas Plus® (triple glazed) available 
with all other glass options
SDL grille available with all other grille options
2 ½” from frame edge to glass

3 1/4” frame depth
Integral drywall return ½” or ¾”
1”, 1 3/8” & ¾” glazing options
Jamb extension available in PVC/wood/vinyl clad 
(Wood/vinyl clad jamb extensions are not available in Western Canada.)

Coated hardware standard or stainless steel 
hardware optional 

Contour or folding nested handle available in white, tan,
oil rubbed bronze, brushed nickel, antique brass, black
Multipoint locking system 2 thru 5 points
Hidden or visible prep for installation
0.071” outer wall thickness
Triple Energlas Plus® (triple glazed) available 
with all other glass options
SDL grille available with all other grille options
3 1/8” from frame edge to glass

SUPREME CASEMENT SELECT CASEMENT

VS.

SUPREME CASEMENT

SUPREME VS. 
SELECT



33

3 1/4” frame depth with integral drywall return
¾” glazing option
Jamb extension available in PVC/wood/vinyl clad 
(Wood/vinyl clad jamb extensions are not available in Western Canada.)

Spiral balance springs (excluding glider windows) 

Slimline lock & keeper
Single-wall glazing up-stand
No night lock available
Open head pocket on frame
Standard t-mullion and mulled reinforcement options
LoE, LoE Argon and Energlas® glass available
 
Slimline sash and standard grille options available
Sash restriction available

SUPREME SINGLE HUNG/SINGLE GLIDER SELECT SINGLE HUNG/SINGLE GLIDER

SELECT SINGLE HUNG 

33

3 1/4” frame depth with integral drywall return
¾” & 1” glazing options (dual & triple with internal grilles)
Jamb extension available in PVC/wood/vinyl clad 
(Wood/vinyl clad jamb extensions are not available in Western Canada.)

Stainless steel constant force balance springs
(excluding glider windows)
Robust lock & keeper with auto lock optional
Chambered glazing up-stand
Auto night lock is standard
Head closeout on frame
More reinforcement options for commercial applications
Triple Energlas Plus® (triple glazed) available 
with all other glass options
Robust sash (heartier reinforcement & SDL option)
Sash restriction available

VS.



To learn more about our labour warranty, visit kohltech.com.

* No warranty for rusting of any hardware unless premium upgrade.
+ Stress crack warranty coverage is for 1 year. 
Labour warranty coverage in the United States is only offered for 1 year on non-commercial 
products.

Note: All warranty coverage is applicable to the original homeowner. For subsequent owners,
Supreme, Tilt & Turn, and Select products, the warranty reverts to 20 years from date of 
manufacture for insulated glass, hardware and frame/sash. Coating remains at 10 years 
from date of manufacture and labour reverts to 5 years coverage from date of manufacture. 
Commercial product warranty is not transferable to subsequent homeowners.

Insulated Glass	 Lifetime	 30 years	 10 years
Hardware*	 Lifetime	 30 years	 1 year
Frame/Sash	 Lifetime	 30 years	 10 years
Factory Applied Coating	 10 years	 10 years	 10 years
Labour	 Lifetime	 30 years	 1 years

WINDOW
PRODUCTS

Supreme,
Tilt & Turn Select Commercial

* No warranty for rusting of any hardware unless premium upgrade. 
** Tilt & Turn Doors include Turn-Only Doors built with Tilt & Turn profile.
*** 5 years for N300 slabs. 
+ Stress crack warranty coverage is for 1 year.
Labour warranty coverage in the United States is only offered for 1 year on patio door products.

Note: All warranty coverage is applicable to the original homeowner. For subsequent owners, 
Select & Estate Patio Door and Tilt & Turn products, the warranty reverts to 20 years from date 
of manufacture for insulated glass and frame/sash. Hardware and coating remains at 10 years 
from date of manufacture and labour reverts to 5 years coverage from date of manufacture. 
Commercial and Entrance Door product warranty is not transferable to subsequent homeowners. 
Assisted living sills are not warranted against water leakage.

Insulated Glass	 30 years	 10 years	
Hardware*	 10 years	 10 years	
Slab	 n/a	 10 years***
Frame/Sash	 30 years vinyl	 10 years	
Factory Applied Coating	 10 years	 10 years
Wood Frame Primed	 n/a	 5 years
Vinyl Clad Frame	 n/a	 10 years
Cellular PVC Frame /	 n/a	 Lifetime 
900 Door Frame 
Labour	 30 years	 2 years
Internal Mini Blinds	 10 years	 10 years
Internal Mini Blinds Labour	 1 year	 1 year

Select & Estate 
Patio Door* and 
Tilt & Turn

Entrance 
Door*

PATIO & ENTRANCE 
DOOR PRODUCTS



15311 128 Avenue NW 
Edmonton, Alberta, Canada  T5V 1A5
Tel: (780) 468-5722
Toll Free: 1-800-379-5818

583 MacElmon Road, P.O. Box 131 
Debert, Nova Scotia, Canada  B0M 1G0
Tel: (902) 662-3100
Toll Free: 1-800-565-4396

Kohltech International Limited cannot be held responsible for information contained herein that may change or be incorrect 
at time of specification or purchase without prior verification by the buyer with Kohltech International Limited. Due to product 
improvement and other factors, specifications and details are subject to change without notice. To ensure that information 
contained herein has not become obsolete, please contact Kohltech International Limited for any updated information before 
specification or use. All products shown are manufactured by Kohltech at the time of this printing. 09/21 CAN

www.kohltech.com

1781 Seymour Street
North Bay, Ontario, Canada  P1A 0C6
Tel: (705) 474-9000
Toll Free: 1-800-461-6175







3/8/2022

ZP-21-809
SG



S. UNION ST.
W W W W W W W W W

200

205

210

215

220

225

230

235

230

225

220

215

210

EXIST.
B

U
ILD

IN
G

205

200

62.2'

159.7'

69.5'

130.0'

66.9'

30.7'
95.6'

76.3'
45.7'

101.3'

5.5' 134.2'

EXIST.
B

U
ILD

IN
G

EXIST.
B

U
ILD

IN
G

EXIST.
B

U
ILD

IN
G

EXIST.
B

U
ILD

IN
G

EX. CONC. SIDEWALK

EXIST. COVERED PORCH

PROPOSED COVERED PORCH

515 S
.F. O

F E
X

IS
T.

P
A

V
E

M
E

N
T R

E
D

E
V

E
LO

P
E

D
TO

 N
E

W
 C

O
V

E
R

E
D

 P
O

R
C

H
A

N
D

 S
TA

IR
W

A
Y

S

S S S S S S S S S
12" V.C. SEWER

8" C.I. WATER MAIN

S

W

A
P

P
R

O
X.

LO
C

A
TIO

N
 EXIST.

4" SEW
ER

 SER
VIC

E

A
P

P
R

O
X.

LO
C

A
TIO

N
 EXIST.

1" W
A

TER
 SER

VIC
E

IN
V. U

N
K

N
O

W
N

R
E

M
O

V
E

 E
X

IS
TIN

G
 B

IT.
C

O
N

C
. S

U
R

FA
C

E
 A

N
D

R
E

S
TO

R
E

 TO
 G

R
A

S
S

S
U

R
FA

C
E

 (1,252 S
.F.)

P
R

O
P

O
S

E
D

 4' W
ID

E
C

O
N

C
. S

ID
E

W
A

LK
(S

E
E

 D
E

TA
IL)

4.0'

2.0'

6

5

'RM' ZONING DISTRICT

'RL' ZONING DISTRICT

IN
V

E
R

TE
D

 'U
' B

IC
Y

C
LE

R
A

C
K

 FO
R

 2 S
H

O
R

T
TE

R
M

 S
P

A
C

E
S

(S
E

E
 D

E
TA

IL)

11'x7' TR
A

S
H

E
N

C
LO

S
U

R
E

w
/ C

O
N

C
. P

A
D

(S
E

E
 A

R
C

H
.

D
W

G
S

)

P
R

O
P

O
S

E
D

 P
A

V
E

M
E

N
T

M
A

R
K

IN
G

 (TY
P

.)
(S

E
E

 D
E

TA
ILS

)

V
A

N
 A

C
C

E
S

S
IB

LE
P

A
R

K
IN

G
 S

IG
N

(S
E

E
 D

E
TA

IL)

24'

LE
G

E
N

D

W

FMGS
TSTW E

P
R

O
P

O
S

E
D

 C
O

N
TO

U
R

100

P
R

O
P

O
S

E
D

 C
U

R
B

P
R

O
P

O
S

E
D

 FE
N

C
E

P
R

O
P

O
S

E
D

 G
R

A
V

E
L

P
R

O
P

O
S

E
D

 P
A

V
E

M
E

N
T

P
R

O
P

O
S

E
D

 G
U

A
R

D
 R

A
IL

P
R

O
P

O
S

E
D

 S
W

A
LE

P
R

O
P

O
S

E
D

 E
LE

C
TR

IC

P
R

O
P

O
S

E
D

 FO
R

C
E

M
A

IN

P
R

O
P

O
S

E
D

 G
A

S

P
R

O
P

O
S

E
D

 S
TO

R
M

P
R

O
P

O
S

E
D

 G
R

A
V

ITY
 S

E
W

E
R

P
R

O
P

O
S

E
D

 TE
LE

P
H

O
N

E

P
R

O
P

O
S

E
D

 W
A

TE
R

P
R

O
P

O
S

E
D

 W
E

LL

S
P

R
O

P
O

S
E

D
 S

E
W

E
R

 M
A

N
H

O
LE

D
P

R
O

P
O

S
E

D
 S

TO
R

M
 M

A
N

H
O

LE

P
R

O
P

O
S

E
D

 C
A

TC
H

 B
A

S
IN

R
E

B
A

R
 S

E
T

C
O

N
C

R
E

TE
 M

O
N

U
M

E
N

T S
E

T

P
R

O
P

O
S

E
D

 H
Y

D
R

A
N

T

P
R

O
P

O
S

E
D

 S
H

U
T O

FF

P
R

O
P

O
S

E
D

 U
TILITY

 P
O

LE

P
R

O
P

O
S

E
D

 LIG
H

T P
O

LE

P
R

O
P

O
S

E
D

 E
D

G
E

 O
F B

R
U

S
H

/W
O

O
D

S

P
R

O
P

O
S

E
D

 S
E

TB
A

C
K

 LIN
E

P
R

O
P

O
S

E
D

 P
R

O
P

E
R

TY
 LIN

E

1.
U

TILITIES SH
O

W
N

 D
O

 N
O

T P
U

R
P

O
R

T TO
 C

O
N

STITU
TE O

R
 R

EP
R

ESEN
T A

LL U
TILITIES LO

C
A

TED
U

P
O

N
 O

R
 A

D
JA

C
EN

T TO
 TH

E SU
R

VEYED
 P

R
EM

ISES. EXISTIN
G

 U
TILITY LO

C
A

TIO
N

S A
R

E
A

P
P

R
O

XIM
A

TE O
N

LY. TH
E C

O
N

TR
A

C
TO

R
 SH

A
LL FIELD

 VER
IFY A

LL U
TILITY C

O
N

FLIC
TS. A

LL
D

ISC
R

EP
A

N
C

IES SH
A

LL B
E R

EP
O

R
TED

 TO
 TH

E EN
G

IN
EER

. TH
E C

O
N

TR
A

C
TO

R
 SH

A
LL C

O
N

TA
C

T D
IG

SA
FE (888-344-7233) P

R
IO

R
 TO

 A
N

Y C
O

N
STR

U
C

TIO
N

. IN
 A

D
D

ITIO
N

, TH
E C

O
N

TR
A

C
TO

R
 SH

A
LL H

IR
E A

P
R

IVA
TE U

TILITY LO
C

A
TIN

G
 FIR

M
 TO

 LO
C

A
TE O

W
N

ER
 O

W
N

ED
 U

N
D

ER
G

R
O

U
N

D
 U

TILITIES P
R

IO
R

 TO
STA

R
T O

F A
N

Y EXC
A

VA
TIO

N
.

2.
A

LL EXISTIN
G

 U
TILITIES N

O
T IN

C
O

R
P

O
R

A
TED

 IN
TO

 TH
E FIN

A
L D

ESIG
N

 SH
A

LL B
E R

EM
O

VED
 O

R
A

B
A

N
D

O
N

ED
 A

S IN
D

IC
A

TED
 O

N
 TH

E P
LA

N
S O

R
 D

IR
EC

TED
 B

Y TH
E EN

G
IN

EER
.

3.
TH

E C
O

N
TR

A
C

TO
R

 SH
A

LL M
A

IN
TA

IN
 A

S-B
U

ILT P
LA

N
S (W

ITH
 TIES) FO

R
 A

LL U
N

D
ER

G
R

O
U

N
D

U
TILITIES. TH

O
SE P

LA
N

S SH
A

LL B
E SU

B
M

ITTED
 TO

 TH
E O

W
N

ER
 A

T TH
E C

O
M

P
LETIO

N
 O

F TH
E

P
R

O
JEC

T.

4.
TH

E C
O

N
TR

A
C

TO
R

 SH
A

LL R
EP

A
IR

/R
ESTO

R
E A

LL D
ISTU

R
B

ED
 A

R
EA

S (O
N

 O
R

 O
FF TH

E SITE) A
S A

D
IR

EC
T O

R
 IN

D
IR

EC
T R

ESU
LT O

F TH
E C

O
N

STR
U

C
TIO

N
.

5.
A

LL G
R

A
SSED

 A
R

EA
S SH

A
LL B

E M
A

IN
TA

IN
ED

 U
N

TIL FU
LL VEG

ETA
TIO

N
 IS ESTA

B
LISH

ED
.

6.
M

A
IN

TA
IN

 A
LL TR

EES O
U

TSID
E O

F C
O

N
STR

U
C

TIO
N

 LIM
ITS.

7.
TH

E C
O

N
TR

A
C

TO
R

 SH
A

LL B
E R

ESP
O

N
SIB

LE FO
R

 A
LL W

O
R

K
 N

EC
ESSA

R
Y FO

R
 C

O
M

P
LETE A

N
D

O
P

ER
A

B
LE FA

C
ILITIES A

N
D

 U
TILITIES.

8.
TH

E C
O

N
TR

A
C

TO
R

 SH
A

LL SU
B

M
IT SH

O
P

 D
R

A
W

IN
G

S FO
R

 A
LL ITEM

S A
N

D
 M

A
TER

IA
LS

IN
C

O
R

P
O

R
A

TED
 IN

TO
 TH

E SITE W
O

R
K

. W
O

R
K

 SH
A

LL N
O

T B
EG

IN
 O

N
 A

N
Y ITEM

 U
N

TIL SH
O

P
D

R
A

W
IN

G
 A

P
P

R
O

VA
L IS G

R
A

N
TED

.

9.
IN

 A
D

D
ITIO

N
 TO

 TH
E R

EQ
U

IR
EM

EN
TS SET IN

 TH
ESE P

LA
N

S A
N

D
 SP

EC
IFIC

A
TIO

N
S, TH

E
C

O
N

TR
A

C
TO

R
 SH

A
LL C

O
M

P
LETE TH

E W
O

R
K

 IN
 A

C
C

O
R

D
A

N
C

E W
ITH

 A
LL P

ER
M

IT C
O

N
D

ITIO
N

S A
N

D
A

N
Y LO

C
A

L P
U

B
LIC

 W
O

R
K

S STA
N

D
A

R
D

S.

10.
TH

E TO
LER

A
N

C
E FO

R
 FIN

ISH
 G

R
A

D
ES FO

R
 A

LL P
A

VEM
EN

T, W
A

LK
W

A
YS A

N
D

 LA
W

N
 A

R
EA

S SH
A

LL B
E

0.1 FEET. U
N

LESS N
O

TED
 O

TH
ER

W
ISE, A

LL EXISTIN
G

 M
A

N
H

O
LE C

O
VER

S, VA
LVES, C

U
R

B
 STO

P
S A

N
D

O
TH

ER
 ITEM

S TO
 R

EM
A

IN
 SH

A
LL B

E A
D

JU
STED

 TO
 TH

E N
EW

 FIN
ISH

 G
R

A
D

E.

11.
A

N
Y D

EW
A

TER
IN

G
 N

EC
ESSA

R
Y FO

R
 TH

E C
O

M
P

LETIO
N

 O
F TH

E SITEW
O

R
K

 SH
A

LL B
E C

O
N

SID
ER

ED
A

S P
A

R
T O

F TH
E C

O
N

TR
A

C
T A

N
D

 SH
A

LL B
E TH

E C
O

N
TR

A
C

TO
R

'S R
ESP

O
N

SIB
ILITY.

12.
TH

E C
O

N
TR

A
C

TO
R

 SH
A

LL C
O

O
R

D
IN

A
TE A

LL W
O

R
K

 W
ITH

IN
 TO

W
N

 R
O

A
D

 R
.O

.W
. W

ITH
 TO

W
N

A
U

TH
O

R
ITIES.

13.
TH

E C
O

N
TR

A
C

TO
R

 SH
A

LL IN
STA

LL TH
E ELEC

TR
IC

A
L, C

A
B

LE A
N

D
 TELEP

H
O

N
E SER

VIC
ES IN

A
C

C
O

R
D

A
N

C
E W

ITH
 TH

E U
TILITY C

O
M

P
A

N
IES R

EQ
U

IR
EM

EN
TS.

14.
EXISTIN

G
 P

A
VEM

EN
T A

N
D

 TR
EE STU

M
P

S TO
 B

E R
EM

O
VED

 SH
A

LL B
E D

ISP
O

SED
 O

F A
T A

N
A

P
P

R
O

VED
 O

FF-SITE LO
C

A
TIO

N
. A

LL P
A

VEM
EN

T C
U

TS SH
A

LL B
E M

A
D

E W
ITH

 A
 P

A
VEM

EN
T SA

W
.

15.
IF TH

ER
E A

R
E A

N
Y C

O
N

FLIC
TS O

R
 IN

C
O

N
SISTEN

C
IES W

ITH
 TH

E P
LA

N
S O

R
 SP

EC
IFIC

A
TIO

N
S, TH

E
C

O
N

TR
A

C
TO

R
 SH

A
LL C

O
N

TA
C

T TH
E EN

G
IN

EER
 FO

R
 VER

IFIC
A

TIO
N

 B
EFO

R
E W

O
R

K
 C

O
N

TIN
U

ES O
N

TH
E ITEM

 IN
 Q

U
ESTIO

N
.

16.
P

R
O

P
ER

TY LIN
E IN

FO
R

M
A

TIO
N

 IS A
P

P
R

O
XIM

A
TE A

N
D

 B
A

SED
 O

N
 EXISTIN

G
 TA

X M
A

P
 IN

FO
R

M
A

TIO
N

.
TH

IS P
LA

N
 IS N

O
T A

 B
O

U
N

D
A

R
Y SU

R
VEY A

N
D

 IS N
O

T IN
TEN

D
ED

 TO
 B

E U
SED

 A
S O

N
E.

17.
IF TH

E B
U

ILD
IN

G
 IS TO

 B
E SP

R
IN

K
LER

ED
, B

A
C

K
FLO

W
 P

R
EVEN

TIO
N

 SH
A

LL B
E P

R
O

VID
ED

 IN
A

C
C

O
R

D
A

N
C

E W
ITH

 A
W

W
A

 M
14. TH

E SITE C
O

N
TR

A
C

TO
R

 SH
A

LL C
O

N
STR

U
C

T TH
E W

A
TER

 LIN
E TO

TW
O

 FEET A
B

O
VE TH

E FIN
ISH

ED
 FLO

O
R

. SEE M
EC

H
A

N
IC

A
L P

LA
N

S FO
R

 R
ISER

 D
ETA

IL.

18.
TH

E C
O

N
TR

A
C

TO
R

 IS R
ESP

O
N

SIB
LE FO

R
 O

B
TA

IN
IN

G
 TESTIN

G
 A

N
D

 IN
SP

EC
TIO

N
 SER

VIC
ES

IN
D

IC
A

TED
 IN

 TH
E C

O
N

TR
A

C
T D

O
C

U
M

EN
TS, TYP

IC
A

L FO
R

 C
O

N
C

R
ETE A

N
D

 SO
IL TESTIN

G
.

19.
TH

E C
O

N
TR

A
C

TO
R

 IS R
ESP

O
N

SIB
LE FO

R
 A

LL LA
YO

U
T A

N
D

 FIELD
 EN

G
IN

EER
IN

G
 R

EQ
U

IR
ED

 FO
R

C
O

M
P

LETIO
N

 O
F TH

E P
R

O
JEC

T. C
IVIL EN

G
IN

EER
IN

G
 A

SSO
C

IA
TES W

ILL P
R

O
VID

E A
N

 A
U

TO
C

A
D

 FILE
W

H
ER

E A
P

P
LIC

A
B

LE.

20.
TH

E O
W

N
ER

 SH
A

LL B
E R

ESP
O

N
SIB

LE FO
R

 TH
E IN

STA
LLA

TIO
N

 O
F A

N
Y A

N
D

 A
LL SA

FETY FEN
C

ES O
R

R
A

ILS A
B

O
VE EXISTIN

G
 A

N
D

 P
R

O
P

O
SED

 W
A

LLS.  TH
E O

W
N

ER
 SH

A
LL VER

IFY LO
C

A
L, STA

TE A
N

D
IN

SU
R

A
N

C
E R

EQ
U

IR
EM

EN
T G

U
ID

ELIN
ES FO

R
 TH

E IN
STA

LLA
TIO

N
 A

N
D

 VER
IFY A

N
Y A

N
D

 A
LL

P
ER

M
ITTIN

G
 R

EQ
U

IR
EM

EN
TS.

G
EN

ER
A

L N
O

TES

P
R

O
P

O
S

E
D

 G
U

Y
 W

IR
E

/P
O

LE

P
R

O
P

O
S

E
D

 S
IG

N

P
R

O
P

O
S

E
D

 Y
A

R
D

 D
R

A
IN

D
SM

D
SM

SA
L

1" =
 20'

21245

C
2.0

D
EC

., 2021

LO
C

A
TIO

N
 M

A
P

1" =
 1000'

P
R

O
P

O
SED

C
O

N
D

ITIO
N

S
P

LA
N

PR
O

JEC
T

LO
C

ATIO
N

A

C

C
IV

IL
  E

N
G

IN
E
E
R
IN

G
  A

S
S
O

C
IA

T
E
S
,  IN

C
.

E

10 M
ANSFIELD VIEW

 LANE,   SO
UTH BURLING

TO
N,  VT  05403

P
: 802-864-2323     FA

X: 802-864-2271    w
eb:  w

w
w

.cea-vt.com

251-253 SO
U

TH
 U

N
IO

N
 ST.

B
U

R
LIN

G
TO

N
, VT

JA
M

ES D
U

FO
U

R

251-253 SO
U

TH
 U

N
IO

N
 ST.

B
U

R
LIN

G
TO

N
, VT

7

SITE
IM

P
R

O
VEM

EN
TS

B
IC

Y
C

LE
 P

A
R

K
IN

G
 R

E
Q

U
IR

E
M

E
N

TS
S

H
O

R
T TE

R
M

: 1 P
E

R
 10 U

N
ITS

 x 8 U
N

ITS
 =

 1 S
P

A
C

E

LO
N

G
 TE

R
M

: 1 P
E

R
 2 B

E
D

R
O

O
M

S
 x 14 B

.R
. =

 7 S
P

A
C

E
S

P
R

O
V

ID
E

 2 IN
V

E
R

TE
D

 'U
' B

IC
Y

C
LE

 R
A

C
K

S

P
R

O
V

ID
E

 S
TO

R
A

G
E

 IN
S

ID
E

 E
A

C
H

 U
N

IT

P:\AutoCADD Projects\2021\21245\1-CADD Files-21245\dwg\21245 - Site.dwg, 3/1/2022 7:08:09 AM





 

 

FolderRSN : 385189 Page 1 of 3 

 

 

 
 

City of 

Burlington, Vermont 

645 Pine Street 

 

Zoning Determination (Reconsideration) – Findings 

ZP #: 22-389 Tax ID: 045-1-091-000 

Issue Date: September 2, 2022 
Decision: Adverse in part / No finding 

possible in part 

Property Address: 164 North Willard Street 

 

Description: Original Request - Determination as to legal pre existing non conformance of the use of 

vehicles to the south of the barn and on the easement including but not limited to parking.   

 

Amended Request – 1) Determine the use by cars including parking, and turning around on an easement 

and a small portion of a parcel to the south of the barn constitutes a preexisting nonconforming use that 

has not continuously ceased for more than 1 year.  Further, determine that no portion of the earlier 

decisions or litigation controls use resumption on the easement or to the south of the barn.  As previously 

communicated to city staff, I would like to now resume legal preexisting uses in those areas.  Please see 

the site plan where the red indicates as built lot coverage in the form of compacted gravel.  2) If request 1 

is affirmed, should the Southern Parking Area (SPA), preexisting nonconforming use be considered as its 

entirety in addition to as its parts?  3) Require that the site plan that I submitted in ZP 21-275 to be 

included in the conditions of approval to install a fence.  Site plans are required for zoning permit 

approval and the conditions of approval currently does not contain the site plan I submitted.   

 

This determination concerns the above-referenced property at 164 North Willard Street and addresses the 

forgoing determination request noted above.  The City reviewed the following documents/evidence to 

form its determination: 

 

 The City’s zoning permit records  

 The City’s zoning enforcement records 

 The City’s zoning codes including  

o 2008 Comprehensive Development Ordinance and as amended 

o 1994 Zoning Ordinance and as amended 

o 1973 Zoning Ordinance and as amended 

 Zoning Administrative Interpretation 20-02; Nonconformities 

 The orthophotos of 1962, 1978, 1988, 1999, 2000, 2004, and 2019 

 Affidavits of 

o Gordon Demag 

o Dale Lavalley 

o Hector Leclair (11/16/13)  

o Jim Hartnett 

o Phillip Bowler, Sr. 

o John Phillips 

o Adam Phillips 

o Dan Phillips 

o Kimberly Rowley 

o Margaret Tamulonis 

Current Determination Under Appeal Now
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o Jeff Fellinger 

o Susan Wilson 

o Luke Purvis 

o Christina Lauterbach 

o Molly Purvis 

o Jorge Valle 

o Elaine Brodeur 

o Jo Schneiderman 

 Email of Robert Hale 

 Email of Cara Toolin 

 Email from Luke Purvis (Scott Reply x2) 

 Luke Purvis race car letter 

 Burlington Development Review Board decision in re: Appeal of Code Enforcement Officer’s 

January 29, 2015 “Unsubstantiated Complaint” determination that parking, along the southern 

boundary of the property, has been expanded. 

 Photographs and narrative of the subject area provided by applicant. 

 Title timeline for 158 North Willard St.  

 Prior litigation documents from In re Purvis Nonconforming Use, 2019 VT 60 and In re Purvis 

North Willard Street, No. 88-7-19 Vtec.  

 Revised settlement agreement In re Purvis North Willard Street, No. 88-7-19. 

 Emails of Joseph Cleary 

 Determination request document by Luke Purvis submitted September 2, 2022 and attachments 1-

15 

 

The original determination request is vague with respect to the “… use of vehicles to the south of the 

barn…”  Multiple requests by city staff to clarify the request have not resulted in clarity provided by the 

applicant.  The determination request does specify “… including but not limited to parking.”  Parking is 

clearer.  While much of the documentation provided by the applicant focuses on the strip of gravel to the 

south of the paved driveway, some of it notes gravel accessed by vehicles in the area south of the 

barn/garage.  Various photos of the area over a number of years show grass and other vegetation, some 

gravel, and storage of various items.  No determination is possible as to this vague request.  The 

easement, as noted below, is on a separate property under separate ownership and cannot be included in a 

determination for this property.   

 

The amended determination request (1) provides greater detail than the original but continues to focus on 

the easement and on a “parcel” south of the barn.  The subject easement for the benefit of 164 North 

Willard Street is on the adjoining 158 North Willard Street.  As such, any determination about what is, or 

is not, preexisting nonconforming within the easement area on 158 North Willard Street requires separate 

application for that property with written consent by the owner of that property.  No such application has 

been included with this determination request.  No part of the documentation provided indicates that the 

land immediately south of the barn is a distinct parcel.  Whether or not this area is a separate parcel, the 

matter of the graveled area south of the barn was raised previously in determination request ZP-21-560.  

That determination was adverse as to the pre-existing nonconforming status of the gravel south of the 

barn.  That determination was appealed to the Development Review Board.  The appeal was subsequently 

withdrawn per Revised Settlement Agreement: In re Purvis North Willard Street, No. 88-7-19 Vtec, 

Stipulated Order, April 4, 2022.  Sec. 12.2.5, Finality, of the Comprehensive Development Ordinance 

precludes raising this matter again.  The referenced easement is a private arrangement between the owners 

of 164 and 158 North Willard Street. It is unknown whether unspecified “earlier decisions or litigation” 
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affects the provisions of this easement, and zoning standards are distinct from whatever provisions may be 

made by the noted easement.  As noted previously, an application for zoning determination for the 

property at 158 North Willard Street requires separate application with that property owner’s written 

consent.   

 

The amended determination request (2) seeks recognition as a preexisting nonconforming use of the so-

called “southern parking area.”  This issue was raised in prior litigation, In re Purvis North Willard Street, 

No. 88-7-19 Vtec, in which applicant requested to introduce evidence with regard to the pre-existing non-

conforming status of the “Southern Parking Area” through a Motion in Limine prior to trial.  The Court 

denied the Motion in Limine, precluding further evidence on the pre-existing nonconforming status.  In re 

Purvis North Willard Street, No. 88-7-19 Vtec, Entry Regarding Motion, December 8, 2020.  The Court’s 

decision was incorporated into the Stipulated Order of the parties. In re Purvis North Willard Street, No. 

88-7-19 Vtec, Stipulated Order, January 4, 2021 at ¶2.  That decision was not appealed and is final 

pursuant to 24 V.S.A. §4472(d) and therefore cannot be contested, either directly or indirectly.  This 

matter is further addressed in revised settlement agreement In re Purvis North Willard Street, No. 88-7-19 

and requires removal of the “southern parking area” and conversion to green space with limited provision 

to install a vehicular turn-around.   

 

The amended determination request (3) seeks to change the approved site plan associated with zoning 

permit 21-275 for a fence and several other site items.  That zoning permit was issued May 26, 2022 in 

accordance with revised settlement agreement In re Purvis North Willard Street, No. 88-7-19.  It was not 

appealed, and the zoning permit is final.   

 

Adverse determination as to original and amended requests, except where no findings possible as noted 

above.   
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City of 

Burlington, Vermont 

645 Pine Street 

 

Zoning Determination – Findings - Reconsideration 

ZP #: 21-560 Tax ID: 045-1-091-000 

Issue Date: November 12, 2021 
Decision: Adverse in part / 

Affirmative in part 

Property Address: 164 North Willard Street 

 

Description: Determination as to pre-existing nonconforming status of gravel area on south side of paved 

driveway. 

 

Added to this determination request October 6, 2021:  

Did stock car racing/ car repair activities occur on and did vehicles use the area to south of the driveway 

and to the south of the barn beginning in the late 1960s? I do not need you to answer if those activities 

were continuous to current. Just if they existed at that time. You may use all the same evidence to answer 

this question. 

 

Did gravel exist to the south of the barn in the 1960s? Hector stopped maintaining this gravel but we need 

to answer if this gravel existed there then. 

 

Did vehicles use the area to the south of the driveway, inside what is now a set back, like a driveway 

continuously since the 1960s?  

 

This determination concerns the above-referenced property at 164 North Willard Street and addresses the 

forgoing determination requests noted above.  A prior determination was issued; however, Applicant 

requested reconsideration of that determination. The City reviewed the following documents/evidence to 

form its determination: 

 

 The City’s zoning permit records  

 The City’s zoning enforcement records 

 The City’s zoning codes including  

o 2008 Comprehensive Development Ordinance and as amended 

o 1994 Zoning Ordinance and as amended 

o 1973 Zoning Ordinance and as amended 

 The orthophotos of 1962, 1978, 1988, 1999, 2000, 2004, and 2019 

 Affidavits of 

o Gordon Demag 

o Dale Lavalley 

o Hector Leclair (11/16/13 & 8/25/14)  

o Jim Hartnett 

o Phillip Bowler, Sr. 

o Jo Scnheiderman 

o John Phillips 

o Adam Phillips 

o Dan Phillips 

Most Recent Prior Determination - Appeal to DRB Withdrawn
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o Kimberly Rowley 

o Margaret Tamulonis 

o Jeff Fellinger 

o Susan Wilson 

o Luke Purvis 

o Christina Lauterbach 

o Molly Purvis 

o Jorge Valle 

o Rebecca Grenier 

o Joseph Cleary 

o Teresa Cleary 

o Elaine Brodeur 

o Jo Schneiderman 

 Email of Robert Hale 

 Email of Cara Toolin 

 Email from Luke Purvis 

 Letters from Joeseph & Teresa Cleary 

 Letter from Land Surveyor, Terry Harris 

 Burlington Development Review Board decision in re: Appeal of Code Enforcement Officer’s 

January 29, 2015 “Unsubstantiated Complaint” determination that parking, along the southern 

boundary of the property, has been expanded. 

 Photographs and narrative of the subject area provided by applicant. 

 John Phillips statement provided 9/28/21. 

 Documentary summary provided by Luke Purvis 9/28/21. 

 DRB 1 submission by Luke Purvis 10/7/21. 

 Fence Permit DRB 1 analysis submission by Luke Purvis 10/7/21. 

 CCTV Burlington DRB meeting recording of 4/7/15. 

 Title timeline and deed for 158 North Willard St.  

 Prior litigation documents from In re Purvis Nonconforming Use, 2019 VT 60 and In re Purvis 

North Willard Street, No. 88-7-19 Vtec.  

 

Determination as to pre-existing nonconforming status of gravel area on south side of paved 

driveway. 

In order to recognize the subject gravel area as a legitimate pre-existing nonconformity, evidence must 

demonstrate that it has been in place continuously since at least April 25, 1973, lacking evidence to the 

contrary.  In this case, evidence provided reaches back to the late 1960’s and to the present day. Several 

sworn affidavits, including those from Lavalley, Demag, Brodeur, and Schneiderman assert presence of 

the subject gravel area as early as the late 1960’s.  One sworn affidavit (8/25/14), from then-property 

owner Hector Leclair, states that gravel and dirt in the subject area was first laid down in 1983.   

 

In this case, there is conflicting evidence in the form of several sworn affidavits.  Several assert the 

presence of the subject gravel area back to the 1970’s and even to the 1960’s.  One asserts the gravel was 

first laid down in 1983 – the affidavit of Mr. Leclair.  This sworn affidavit asserts what he did, when, and 

where on the property.   

 

While some evidence supports that the subject gravel area has been in place since the 1960’s, evidence to 

the contrary in the form of Mr. LeClair’s affidavit prevents clear recognition of the subject parking area as 

a pre-existing nonconformity.    
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Upon reconsideration, the request to recognize a pre-existing nonconforming status of the gravel area on 

the south side of the paved driveway is denied. The affidavits of the prior owner, which indicate 

establishing the gravel area in 1983 is contrary to it being established prior to 1973.  Further, the issue 

was raised in prior litigation, In re Purvis North Willard Street, No. 88-7-19 Vtec, in which applicant 

requested to introduce evidence with regard to the pre-existing non-conforming status of the “Southern 

Parking Area” through a Motion in Limine prior to trial.  The Court denied the Motion in Limine, 

precluding further evidence on the pre-existing nonconforming status.  In re Purvis North Willard Street, 

No. 88-7-19 Vtec, Entry Regarding Motion, December 8, 2020.  The Court’s decision was incorporated 

into the Stipulated Order of the parties. In re Purvis North Willard Street, No. 88-7-19 Vtec, Stipulated 

Order, January 4, 2021 at ¶2.  That decision was not appealed and is final pursuant to 24 V.S.A. §4472(d) 

and therefore cannot be contested, either directly or indirectly. 

 

Did stock car racing/ car repair activities occur on, and did vehicles use the area to south of the 

driveway and to the south of the barn beginning in the late 1960s? 

Several sworn affidavits attest that work on cars, including race cars, took place on the property. Some of 

these affidavits specify that the work took place south of the driveway and south of the barn.  A zoning 

permit was approved 8/7/68 for “working on cars & junk cars.”  There is no evidence conclusively 

supporting that this previously permitted activity has continued uninterrupted to the present day.   

 

Did gravel exist to the south of the barn in the 1960s? 

Several sworn affidavits attest to the presence of gravel to the south of the barn.  There is no evidence 

conclusively supporting that this gravel area has been maintained continuously and that it remains in place 

to the present day.   

 

Did vehicles use the area to the south of the driveway, inside what is now a setback, like a driveway 

continuously since the 1960s? 

Whether and how the area south of the driveway was used is not germane to the status, or lack thereof, of 

the gravel strip along the south side of the driveway.   
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Burlington Development Review Board 

 

Findings of Fact 

Deliberative Hearing: Tuesday, June 18, 2019 

 

In RE: 19-0474DT; 164 North Willard Street (Ward 1E, RL) (Tax Lot No. 045-1-091-000) 

 

Owner/Appellant:  Luke Purvis / Hans G. Huessy, Esq.   

Request:  Appeal adverse determination relative to triplex status, southern, and northern parking 

areas. 

Members Present: 

Brad Rabinowitz 

Austin Hart 

Springer Harris 

Geoff Hand 

   

Evidence Presented: 

  The Board examined the materials submitted in support of this request. 

 

I.  FINDINGS 

 

The appellant is seeking a multifaceted determination relative to the subject property.  Pre-

existing nonconforming (i.e. grandfathered) status is sought for the triplex use, the northern 

parking area, and the southern parking area.  Alternatively, status as an unenforceable zoning 

violation (i.e. per the 15-year statute of limitations) is sought for the same three items.  Finally, 

recognition as a duplex use is sought if a triplex use cannot be recognized.   

 

The appellant implies that the property has been used as a triplex since at least 1962.  The 

appellant asserts that the northern parking area has been in place since the 1950s (or late 

1960s/early 1970s according to other documentation) and that the southern parking area has been 

in place since 1968.   

 

The subject property is located in the residential low density zone and is ~8,052 sf.  The 

minimum lot size in this zone is 6,000 sf for detached single family dwellings and 10,000 sf for 

duplexes.  Within this zone, single family homes are permitted, duplexes are a conditional use, 

and triplexes are prohibited.  Use as a triplex is nonconforming within this zone.  Maximum 

permissible lot coverage in this zone is 35% (with an additional 10% allowed for open structures 

like decks, patios, and walkways).  Present lot coverage is ~ 66.9% and is nonconforming.  A 

Prior Determination Appeal - Appealed to VSCED.  Stipulation Agreement.
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minimum side yard setback of 5’ applies to driveways and related parking areas.  The southern 

parking area encroaches into this minimum setback and is nonconforming.   

 

Grandfathered status (i.e. pre-existing legal non-conformities) pertains to 

lots/parcels/structures/uses that are non-compliant with a current zoning regulation, but were 

compliant prior to a change in the regulations. Discontinuance of more than 1 year forfeits 

grandfathered status. 

 

Status of an unenforceable zoning violation is predicated on continuous presence for at least 15 

years with the knowledge of the city.  It pertains to physical things (such as a parking area 

accessory to a principal residence) but not to use (such as the triplex use).  Note that a case 

challenging the use exemption from the 15-year statute is presently before the Vermont Supreme 

Court.  Discontinuance for more than sixty (60) days forfeits the unenforceable violation status. 

 

The Development Review Board opened the public hearing for this appeal on May 21, 2019.  

The hearing was continued to June 18, 2019 to allow parties to submit additional information for 

consideration by the Board.  New information has been provided and placed online and on file.   

 

City records indicate that the home was originally constructed in 1885.  The record is unclear as 

to the original use of property; however, it was likely a residence.  The earliest solid evidence as 

to use of the property is a letter from Ann Gill Baron who lived there from 1947 until 1966.  The 

residence was a duplex for the duration of the time she lived there.  The property was sold to 

Hector LeClair in 1966.  Sometime thereafter, a 3rd dwelling unit was added without a zoning 

permit.   

 

Zoning was originally adopted in Burlington in 1947.  The zoning code was comprehensively 

updated in 1962.  Of significant import is the fact that the 1962 zoning code distinguished among 

residential uses (single family home, duplex, multi-family) whereas the 1947 code did not.  The 

residence was a duplex until at least 1966 (4 years after the 1962 rewrite of the zoning code).  

Conversion to a triplex from 1962 onward would have required a “special exception” issued by 

the Zoning Board of Adjustment (Sec. 6509 of the ’62 code).  No such permit is evident on file 

or in the permit log in effect at the time.  ZBA decisions going back to the original adoption of 

zoning in Burlington are available in the city’s zoning permit files.   

 

Affidavits from Hector LeClair, owner from 1966 until 2013, assert the presence of 3 units, 

including one personal office unit.  Reference to “multi-family” is made; however details are 

lacking as to when it was established.  As noted above, the record shows a duplex use at the time 

of sale to Mr. LeClair in 1966.  Additional documentation shows exclusive use of one unit as 

office space (without zoning approval) since 1983 until sale of the property in 2013.     

 

All of the rental billing records since 2004 refer to 2 rental units.  Significantly, the rental 

registration records from 2010 – 2013 indicate vacancy of 2 rental units.  The records for 2012 

and 2013 further note unit 1 as “office” (and units 2 and 3 not rented).  These records clearly 

suggest discontinuance of triplex use for well over a year.   
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There is scant zoning permit history for the subject property.  A singular notation of a zoning 

permit for “working on cars and junk cars” dated 8/7/68 is evident in the permit log in use at the 

time.  The actual zoning permit is not on file.   

 

The assessor’s records note “R3” (3 units) from 1984 to the present.  Earlier records do not 

indicate the number of units.   

 

Beyond the foregoing evidence, the determination request includes multiple affidavits and other 

written statements from other individuals asserting or assuming multi-family use of the property.  

None of it is as directly relevant as the affidavits from the prior owners noted above.   

 

Affidavits from Hector LeClair and others as well as additional written statements attest to the 

presence of parking areas along the southern and northern sides of the driveway.  The 

Development Review Board has already issued a decision as to the southern parking area (found 

to be an enforceable zoning violation) that remains in litigation and is not properly before the 

DRB in this appeal.  An affidavit of Hector LeClair asserts that the northern parking area was 

established in the late 1960s/early 1970s and periodically maintained throughout his ownership.  

No site plan is on file for this property.  Multiple orthophotos (1978, 2000, 2004, & 2016) show 

continuous lawn where the northern parking area was seemingly established by Mr. LeClair.  

Only the 2013 and 2018 orthophoto shows what appears to be a gravel expanse that could be 

used for parking.  No vehicles are evident on the north side in any of the orthophotos.  The 

evidence supports the assertion that there was a gravel area on the north side of the driveway; 

however, the evidence also shows discontinuance.      

 

The determination request subject to this appeal was submitted November 30, 2018.  Following 

review of the evidence, correspondence with the applicants, and a couple of time extensions to 

allow for additional evidence, an adverse determination was issued February 4, 2019 as noted 

below.   

 

This determination is in regard to the above-referenced property, specifically 

your request that the City of Burlington recognize the use of the property as that 

of a triplex along with the parking areas on the northern and southern sides of 

the driveway.  Recognition is sought as either grandfathered nonconformities or 

as unenforceable zoning violations in place for more than 15 years.  The City 

reviewed the following documents/evidence to form its determination: 

 

 The City’s zoning permit records 

 The City’s property assessment records   

 The City’s rental registration and rental billing records 

 The Sanborn maps of 1961 and 1978 & orthophotos of 1978, 2000, 

2004, and 2013 

 2008 Comprehensive Development Ordinance and as amended 

 Zoning Ordinances of 1994, 1973, 1962, and 1947 

 Cover memos from Hans G. Huessy, Esq. dated November 20, 2018 

 Affidavits of Hector Leclair dated July 17, 2013, November 16, 2013, 

August 4 & 25, 2014,  
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 Affidavits of Phillip M. Bowler, Sr. dated July 3, 2016 and January 22, 

2019 

 Affidavit of Jeff Fellinger dated June 7, 2017 

 Affidavit of Jorge E. Valle dated May 24, 2017 

 Affidavit of Margaret M. Tamulonis dated May 4, 2017 

 Affidavit of Gordon Demag dated January 28, 2019 

 Affidavit of Jim Hartnett dated January 13, 2019 

 Affidavit of John Phillips dated January 28, 2019 

 Affidavit of Joseph Cleary dated January 30, 2019 

 Affidavit of Teresa Cleary dated January 30, 2019 

 Letter from Joseph and Teresa Cleary dated January 30, 2019 

 Motion to Quash Subpoena, VT Superior Court Environmental Division 

dated 9/6/16 

 Unsigned, un-notarized statement from Ann Gill Baron 

 Undated letter from Dale Lavalley to Luke (assumed Luke Purvis) 

 Email from Cara Toolin to Luke Purvis dated March 1, 2017 

 Email from Robert Hale to Luke Purvis dated July 27, 2016 

 Undated written statement from Elizabeth Mariani 

 Zoning appeal file 15-0797AP and related documentation 

 Vermont Secretary of State business info 

 

Based on the review of these items, it is the determination of the Planning and 

Zoning Department that use of the property cannot be recognized as a triplex, 

either as grandfathered or as an unenforceable zoning violation per the 15-year 

statute of limitations.  The Planning and Zoning Department further determines 

that neither the southern nor the northern parking area can be recognized as 

grandfathered or as unenforceable zoning violations per the 15-year statute of 

limitations.   

 

The present use for 3 dwelling units is nonconforming.  The use is not allowed, 

nor is the 8,052 sf property large enough for the 3 dwelling unit density (7 

units/acre allowed in RL zone).  The evidence suggests that the property 

contained two dwelling units until at least 1966 when Hector Leclair purchased 

the property.  Sometime thereafter, a 3rd unit was created without a zoning 

permit1.  The benchmark date for grandfathering is 1962, when the city’s zoning 

standards first distinguished among single family homes, duplexes, and multi-

family residences.  The 1962 zoning ordinance required Zoning Board of 

Adjustment approval for multi-family residences within the Residential District, 

wherein the subject property is located.  Evidence as to the use of the property 

since 1966 is inconsistent.  Affidavits from neighbors, tenants, and 

acquaintances indicates that all 3 units may have been used as dwelling units.  

Affidavits from Hector Leclair, owner of the property from 1966 until 2013, 

indicates that one of the units was used as office space since 1983 (and home 

office before that).  The same affidavits note that full occupancy of the three 

                                                      
1 While not germane to this request, the question as to use of the residence as a single detached dwelling remains.   
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units was inconsistent.  The evidence fails to demonstrate consistent, 

uninterrupted use of the property as a triplex back to 1962.  Grandfathered 

status as a triplex cannot be recognized.  The evidence shows that one of the 

units was used consistently as office space from 1983 until 2013 when the 

property was sold to the present owner.  Uses are not subject to the 15-year 

statute of limitations.  Even if they were, the evidence shows use of one unit as 

office space as recently as 2013, well within 15 years of the present.   

 

Both parking areas are nonconforming insofar as they have not received zoning 

approval and they contribute to lot coverage in excess of the 35% limit (~ 70% 

existing lot coverage) in this residential low density zone.  At least the southern 

parking area encroaches into the minimum required 5’ side yard setback.  The 

two parking areas are nonconforming.  The benchmark date for grandfathering 

is April 26, 1973 when the city’s zoning standards first articulated lot coverage 

limits and minimum setbacks for accessory site features in addition to primary 

structures in the residential zones.   

 

The northern parking area clearly shows as green space on the 2000, 2004, and 

2009 orthophotos of the City of Burlington.  All three orthophotos depict green 

space, and no vehicles are shown parked there.  Despite evidence suggesting 

that the area had served as parking in the past, it has clearly not been maintained 

as parking space continuously and without interruption since 1973, nor has it 

been in place continuously and without interruption over the past 15 years.  

Grandfathered status cannot be recognized, nor can the northern parking area be 

deemed an unenforceable zoning violation per the 15-year statute of limitations.   

 

Evidence has not been provided to demonstrate the continuous and 

uninterrupted presence of the southern parking area since 1973.  It cannot be 

recognized as grandfathered.  The Development Review Board has already 

determined that the southern parking area was discontinued for more than 60 

days within the past 15 years and cannot be recognized as an unenforceable 

zoning violation (see zoning appeal 15-0797AP dated April 21, 2015).  This 

determination has stood on appeal to the Vermont Superior Court 

Environmental Division and cannot be discounted in this determination.     

 

Sec. 5.3.4 Nonconforming Uses (b) Discontinuance of the CDO states that a 

nonconforming use shall not be reestablished if such use has been discontinued 

for any reason for a period of one year or longer.  As noted above, the records 

show that one of the units was consistently used as an office from 1983 until 

2013.  This change in use far exceeds the 1 year limitation of this provision.  

The nonconforming triplex use is not legitimate and cannot be retained. 

 

As noted above, evidence has not been submitted to demonstrate the presence of 

the northern and southern parking areas back to 1973.  Further, the evidence 

does show that the northern parking area has not existed continuously as plainly 

depicted in the 2000, 2004, and 2009 orthophotos.  Sec. 5.3.5 Nonconforming 
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Structures (b) Demolition of the CDO states that a nonconforming structure that 

is removed for longer than 1 year shall not be re-built or relocated in any way 

other than in full conformance with the provisions of the CDO.  The 

nonconforming parking areas are not legitimate and cannot be retained. 

 

Sec. 5.3.2, Bianchi controlled uses, structures, and lots, of the Comprehensive 

Development Ordinance (i.e. the 15-year statute of limitations) does not pertain 

to uses, as use violations are determined to be continuing violations per case law 

established by the Vermont Superior Court Environmental Division.  Further, 

the evidence shows that at least one of the units was used as office space as 

recently as 2013.  The triplex use cannot be deemed an unenforceable zoning 

violation.   

 

Sec. 5.3.2, Bianchi controlled uses, structures, and lots, of the Comprehensive 

Development Ordinance does pertain to structures and physical elements such 

as parking areas.  However, as noted above the evidence clearly shows a 

discontinuance of the northern parking area for a number of years between 2000 

and 2009.  Pursuant to CDO Sec. 5.3.2, if the parking is discontinued for more 

than sixty (60) days, the illegal parking is no longer unenforceable under Sec. 

5.3.2. 

 

Finally, as noted above the Development Review Board has already determined 

that the southern parking area discontinued for longer than 60 days and is not an 

unenforceable zoning violation per Sec. 5.3.2. 

 

An appeal of this adverse determination was filed February 15, 2019, within the 15-day appeal 

period.  The appellant requested deferral of the appeal hearing until May 21, 2019.   

  

The appeal makes six assertions as to the requested relief: 

 The determinations do not address the issue of whether the property is a grandfathered 

duplex, despite the submission of evidence that its use as a duplex predates 1962, the first 

year a duplex would have required a permit. 

 

It is uncontested that the residence was a duplex in 1962.  Sometime thereafter, a 3rd unit 

was added without zoning approval.  An affidavit of Mr. LeClair attests that he raised his 

family at the property and had a home office.  More recently, rental registration records 

completed by then-owner Hector LeClair show use of one unit as an office and vacancy 

of both of the two residential units for the years 2010 – 2013.  Testimony and documents 

submitted show extended vacancies of one or more of the units throughout the period of 

ownership by Mr. LeClair and the use of one of the units as an office for a long period of 

time.  These records and testimony demonstrate discontinuance of the triplex use. The 

triplex use is nonconforming and is eliminated by the demonstrated period of 

discontinuance.   
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 The determination fails to allow for the application of the 15 year SOL for non-

conforming uses.  This issue is currently on appeal to the Vermont Supreme Court with 

respect to another City of Burlington case. 

 

The pending litigation is acknowledged in the determination.  Also, as noted in the 

determination, discontinuance of the triplex use within the past 15 years is demonstrated 

by the evidence.   

 

 Use of a dwelling unit as an office does not constitute a discontinuance of its use as a 

dwelling unit.  At all times, all three units had their own kitchens, baths, bedrooms and 

electric meters.  In addition, the record shows that the former owner occasionally spent 

the night in his office.  Therefore, use of the unit as a home office does not disrupt the 

running of the 15 year SOL.  In addition, temporary vacancies of units do not terminate 

the running of the 15 year SOL. 

 

Conversion of a residential dwelling unit to an office for more than a year changes the 

use, even if the physical layout remains unchanged.  If a nonconforming use is 

discontinued for more than a year, it cannot be reestablished even if nothing has 

physically changed.  Occasionally sleeping in his office, used exclusively for office space 

since 1983 until sale of the property to the present owner, did not make the office space 

Mr. LeClair’s residence.   

 

 The City applied the wrong standard in its prior decision related to the southern parking 

area.  It applied a 60-day period of non-use.  The record clearly shows parking occurred 

to the south of the driveway prior to 1973, which the City has acknowledged was the date 

when a permit would have first been required.  Accordingly, the City needed to find a 

one-year period of non-use, not a 60 day period. 

 

This matter is not properly before the DRB in this appeal.   

 

 The ortho photos relied on by the City to prove non-use are inconclusive at best.  They 

show the status of parking on a single day.  Affidavits from the prior owner describe 

regularly applying gravel to the parking areas after grass grew in.  The photos may have 

been taken just before additional gravel was added. 

 

The orthophotos used in the determination were taken at 5 different times in 4 different 

years.   

o 1978 

o 2000 

o 2004 (black & white, pre leaf-out) 

o 2004 (color, leaves on) 

o 2013 

 

Presently, 6th and 7th dates are available (2016 & 2018).  Google Earth imagery is also 

available.  Only two of these orthophotos (2013 and 2018) show gravel north of the 

driveway.  2016 imagery is low-resolution but shows green north of the driveway.  
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Google Earth imagery clearly shows green north of the driveway in 2012.  The 

orthophotos depict the discontinuance of the northern parking area and its return to lawn 

and then reconversion back to gravel more recently.  It is unlikely that every one of the 

orthophotos showing lawn were taken just before new gravel was added.   

 

 The City has failed to address the Applicant’s claim that the parking areas were 

permitted pursuant to a 1968 permit issued to the former owner.   

 

There is nothing in all of the foregoing evidence to substantiate the claim that somehow 

the 1968 zoning approval included a site plan depicting the parking areas.  Perhaps there 

was one, perhaps there was not.  More significantly, the evidence demonstrates that the 

northern gravel area was discontinued for a period of years prior to its reestablishment 

without a zoning permit. 

 

Legitimacy of the triplex use as “grandfathered” is predicated on proof of its continuous 

existence from pre-1962 until the present.  As noted above, the residence was a duplex until at 

least 1966 when it was sold to Hector LeClair.  No zoning permit was ever issued to change the 

use to a triplex.  Use violations are not subject to the 15-year statute of limitations.  Even if they 

were, the evidence shows use of one of the units as office space as recently as 2013.  Continuous 

use as a triplex for 15 years has not been demonstrated.  

 

The legitimacy of the southern parking area is not property before the DRB in this appeal.  

Legitimacy of the northern parking area as “grandfathered” is predicated on existence prior to 

1973 and continuous existence since then.  An affidavit of Hector LeClair attests that this 

northern parking area was established by laying down gravel in the late 1960s or early 1970s.  It 

may have predated 1973; however, the affidavit does not clearly establish the time of 

construction.  Even if it was established prior to 1973, the evidence shows that it was 

discontinued for a number of years.  Status as an unenforceable zoning violation is predicated on 

continuous existence for the past 15 years.  Evidence shows discontinuance as recently as 2012 

or 2016.     

 

Nonconformities are tightly limited by the CDO (Sec. 5.3.4 & 5.3.5).  The zoning code seeks to 

replace them with conformity, hence the 1-year timeline for abandonment.  Unenforceable 

violations are even more tightly limited, as they are violations (Sec. 5.3.2). The CDO establishes 

a 60-day clock for abandonment.  The evidence in this determination undercuts the appellant’s 

assertions of grandfathered or unenforceable violation status for the triplex use as well as for the 

northern gravel parking area.   

 

II. MINUTES 

 

The meeting minutes will be distributed separately upon review and approval by the 

Development Review Board.   

 

III. MOTION 

 

Motion: Austin Hart 
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I move that the Board uphold the decision of the Zoning Administrator and deny the appeal 

based on the findings in Section I above.  The Board affirmatively acknowledges the duplex use 

of the property as a pre-existing nonconformity.   

 

 

Seconded: Geoff Hand 

 

Vote: 4-0-0, motion carried. 

 

Dated at Burlington, Vermont, this ___ day of June, 2019 

 

Respectfully Submitted, 

 

_______________________________________ 

Brad Rabinowitz, Development Review Board Chair 

 

 

Please note that an interested person may appeal a decision of the Development Review 

Board to the Vermont Superior Court Environmental Division.  (Zoning Ordinance Article 

17, Section 17.1.7, Appeals of Development Review Board Decisions: An interested person 

may appeal a decision of the Development Review Board to the Vermont Superior Court 

Environmental Division.  The appeal shall be taken in such a manner as the supreme court 

may by rule provide for appeals from state agencies governed by Sections 801 through 816 

of Title 3).  The Court rules may require that such an appeal be commenced within Thirty 

(30) days of the Board’s decision.   



Current Settlement Agreement
Resolved Determination Appeal ZP-21-560 & Resulted in Fence Permit ZP-21-275











FILED: 1/4/2021 10:35 Ah
Vermont Superior Cour
Environmental Division

STATE 0F VERMONT

SUPERIOR COURT ENVIRONMENTAL DIVISION
Docket No. 88-7-19 Vtec

In re. Purvis NorthWillard Street

STIPULATED ORDER

NOW COME the Parties hereto and hereby submit this Stipulated Order.

1. Appellant withdraws his appeal with respect to the northern parking area, Statement

ofQuestions No. 2. The June 28m, 2019 order ofthe Burlington DRB as it pertains to

the northern parking area is now nal, and the appeal period has expired. By June 1,

2021, the northern parking area shall be restored to grass.

2. Appellant withdraws his appeal with respect to the southern parking area, Statement

ofQuestions No. 3. The June 28m, 2019 order ofthe Burlington DRB as it pertains to

the southern parking area is now nal, and the appeal period has expired. The Court’s

Order denying Appellant’s Motion in Limine re the southern parking area is

incorporated into this order by reference.

3. 164 N. Willard Street (the “Property “) shall remain a triplex until May 3 1 , 2022, or

until the moratorium on ejectments is lifted pursuant to 8.333, Whichever is later.

4. On May 3 1, 2022, or when the moratorium on ejeetments is lifted pursuant to 8.333,

whichever is later, the Property shall become a duplex.

5. Each Party shall be responsible for its own attorney’s fees and costs regarding the

above-referenced matter.

{004096584}
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Dated this 4th day of January 2021 at Burlington, Vermont.

Respectfully submitted,

3.

By:

so ORDERED this 4 day of January, 2021.

{00409658.1)

MSKATTORNEYS

/s/ Hans G. Huess& _.

Hans G. Huessy, Esq. (ERN 1813)
275 College Street, P.O. Box 4485
Burlington, VT 05406-4485
Phone: 802-86 l -7000
Fax: 802-861 -7007
Email: hhuessy@mskvt.com

Attomeysfor Appellant Luke Purvis

CITY OF BURLINGTON

/S/ Kimberlee J. Sturtevant, by permission
Kimberlee J. Stuevant, ESq. (ERN 4778)
Assistant City Attorney
Ofce ofCity Attorney&
Corporation Counsel
149 Church St.
Burlington, VT 05401
(802) 865-7121
ksturtevant@bur1ingtonvt.gov

i
I

.
‘

Thomas S. Durkin, Judge,
Vermont Superior Court—
Environmental Division



ZONING PERMIT
City of Burlington, Vermont

Department of Permitting and Inspections

Application Date: March 10, 2021 Permit Expiration Date May 26, 2025 
 Construction Start by Date May 26, 2023 

Project Location: 164 North Willard Street District: RL

Owner: Tax ID: 045-1-091-000
Address:

,  

Project Type: Residential - Site Imp/Landscaping/Parking/Fence
Project Description: Install fence and related gates.  Vehicle turn-around and patio also included. 

Construction Cost: $1,500 Lot Size (Sq Ft): 8,052

Net New Habitable Sq Ft: Net New Number of Residential
Units:

Existing % Lot Coverage: Existing Number of Parking Spaces:

Proposed % Lot Coverage: Proposed Number of Parking
Spaces:

Net New % Lot Coverage: Required Number of Parking Spaces:

Zoning Permit #:  ZP-21-275 Decision By:Administrative
Level of Review: Decision:Approved

Decision Date:May 26, 2022
Zoning Administrative Officer

An administrative decision may be appealed by an interested person within 15 days from the Decision
Date.

A DRB decision may be appealed within 30 days.
 

Please contact the Zoning Division for more information.

Amount Paid: $0.00 Date:May 26, 2022

645 Pine Street Burlington, Vermont 05401
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City of 

Burlington, Vermont 

645 Pine Street 

 

Zoning Permit – Conditions of Approval 

ZP #: 21-275 Tax ID: 045-1-091-000 

Issue Date: May 26, 2022 Decision: Approved 

Property Address: 164 North Willard Street 

 

Description: Install fence and related gates.  Vehicle turn-around and patio also included. 

 

Project Permit Conditions: 

 

1. This zoning permit includes by reference the April 4, 2022 settlement agreement between the 

applicant and the City of Burlington and all provisions contained therein.   

2. Fences may be placed within the required setback along a property line, but shall be setback 

sufficiently to provide for the maintenance of both sides of the fence without entering onto the 

adjacent property and shall present a finished side to the adjoining property and public street. 

Fences placed within a clear sight triangle shall adhere to the standards of Sec. 5.2.6 (c). 

3. Section 5.2.6 (c)  Clear Sight Triangle  

Fences placed within a clear sight triangle along driveways and at street intersections, or between 

an existing building and the front property line, whichever is less, shall be limited to 3-feet in 

height above the curb in order to provide safe sight distances for pedestrians and vehicles.  

  

  
 

 

Standard Permit Conditions:   
 

1. Other City, State or Federal Permits. The owner is solely responsible for obtaining all other 

required City, state and federal approvals. Failure to do so may invalidate this Zoning Permit and 

result in enforcement actions. 

Note: All projects receiving a Zoning Permit also require a Construction Permit or written 

confirmation that a Construction Permit is not required from Department of Public Works-

Inspection Services Division (DPW-ISD). All construction permits must be closed out by way of 
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approved inspections by DPW-ISD before issuance of a Unified Certificate of Occupancy (UCO) 

by the Code Enforcement Office as per Condition 3, below. Note: All projects involving earth 

disturbance of 400 square feet or more require review by the Burlington Stormwater Program 

under Chapter 26: Wastewater, Stormwater, & Pollution Control.  This review is closed out 

by way of approved inspections by Stormwater Program staff, Code Enforcement staff, or 

licensed project engineer before issuance of a UCO as noted above. 

2. Time Limits. This zoning permit shall become invalid unless work or action authorized by the 

permit is commenced within 1 year. The owner shall complete the approved project and obtain a 

UCO (combined Zoning and Building certificates of occupancy, still applicable even if a zoning 

or building permit was not required) within 3 years or be subject to enforcement actions. 

 

These time limits are binding upon the owner unless one of the following apply:  a) longer or 

shorter time limits are specifically imposed by a condition of approval; or b) the time limits are 

tolled by additional state or federal permitting for the project or by an appeal; or c) an extension of 

time has been granted.  An extension of time must be requested in writing PRIOR to the 

expiration of the permit.  If the owner has enacted the permit and it lapses, the owner may be 

responsible to obtain a new zoning permit, if required, which shall be subject to the current 

Comprehensive Development Ordinance (CDO). 

3. Unified Certificate of Occupancy (UCO): It shall be unlawful to use or occupy (or allow the use 

or occupancy of) any land or structure or part thereof which has been created, changed, converted, 

or wholly or partly altered or enlarged in its use or structure without a UCO.  

 

If the project is partially completed, meets “prior to issuance of a UCO” conditions of approval, 

meets all health and safety standards, and all municipal fees for the project are paid, a Temporary 

Zoning CO may be requested and issued.  Upon completion of the project, applicant shall 

request and obtain a Final UCO from the Code Enforcement Office (located at 645 Pine 

Street).  Additional information on how to request and obtain this UCO is available at this office.  

Failure to obtain a certificate of occupancy places the property in violation of the CDO and is 

subject to enforcement.      

In addition, Failure to obtain a UCO within the time limits above is subject to “after the fact” 

fees ranging from $75 - $1500 (in addition to the UCO fee). 

4. Project Modifications. The project shall be completed as shown on the plans, which have been 

stamped “approved” and dated by the administrative officer. The project shall not deviate from 

the approved plans or conditions of approval without prior written approval from the 

administrative officer. 

5. Property Inspection. By acceptance of this permit, the owner authorizes City Officials and/or 

their authorized representatives, access to the subject property for the purpose of observing work 

in progress, inspecting and/or measuring the property or improvements until such time the project 

has been issued a Final UCO. 

6. Completion and Maintenance of Improvements and Landscaping. Owner or successor in 

interest is responsible for completing all improvements shown on approved plans. By acceptance 

of this permit, Owner agrees to maintain all improvements in a satisfactory condition. Any 

landscaping installed according to the approved plan which becomes diseased or dies shall be 

replaced by similar species and size no later than the first available planting season. 
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7. Off-Site Drainage. Issuance of this permit does not authorize the discharge of stormwater runoff 

or other surface drainage from the subject premises onto adjoining property or properties 

including but not limited to the public Right of Way. 

8. Errors. The owner is solely responsible for the accuracy of all information contained in the 

Zoning Permit application. Any errors contained therein may invalidate the Zoning Permit and 

may result in enforcement action by the City. 

9. Transfer of Ownership. All zoning permits run with the land. In the event of a transfer of 

ownership, partial or whole, of the subject premises, the transferee shall become permittee and 

subject to compliance with the terms and conditions of this permit. 

10. Violations/Penalties. A violation of any of the conditions of this permit or of any provision of the 

CDO may result in enforcement actions, including but not limited to a penalty of up to two 

hundred dollars ($200) per day, municipal tickets, and/or additional permitting fees. 

11. Incorporation and Reference of All Plans Presented. This approval incorporates by reference 

all plans and drawings presented and all verbal representations by the applicant on the subject 

application to the extent that they are not in conflict with other stated conditions or regulations. 

12. For Properties Involved in Boundary Disputes. Boundary disputes are not within the 

jurisdiction of the administrative officer or the Development Review Board.  When an application 

is submitted and the boundary of the subject property is called into question, the boundary will be 

determined based upon the best evidence available, for instance a survey or other official 

document.  If a permit is issued and contrary evidence is presented to the City after the fact, such 

as a survey or Superior Court ruling with respect to the boundary lines, the permit may be 

amended or revoked by the City.    

If the permit is amended or revoked, owner shall bear all costs to remedy the situation, including 

removal of the structure(s) if necessary, that is if the structure(s) is/are unable to meet the 

requirements of the CDO and receive an amended permit in light of the actual boundary line.   

13. Damage to City Property.  The Owner is responsible for any damage to the City of Burlington’s 

property, including but not limited to its right-of-way, sewer/water lines, etcetera, that occurs 

during the site improvements authorized by this permit.  If damage occurs, the Owner shall restore 

the property to a condition equal to or better than the condition of the property prior to such 

damage.   

14. City Rights-of-Way and Ownership.  Permit approval does NOT authorize any work to be 

undertaken within the public ROW. Any work in the ROW can only occur with prior 

authorization by DPW and City Council, as required. Any work or improvements that are taken 

within the City’s right of way does not diminish the City’s ownership or authority regarding said 

right of way.   

15. Liquor License Required.  An approval of any use that includes the sale of alcoholic beverages 

is contingent upon the receipt of a liquor license from the City of Burlington or the State of 

Vermont, whichever is applicable. 

 

 

An interested person may appeal a decision of the Zoning Administrator to the Development Review 

Board within 15 days after the decision date per Sec. 12.2.2, Appeals of Administrative Officer Decisions.  

Appeals may be filed online at burlingtonvt.viewpointcloud.com/categories/1098 or in-person at 645 Pine 

Street, Burlington, Vermont.  https://www.burlingtonvt.gov/DPI/Appealing-a-Zoning-Decision 



-----Original Message----- 
From: Joseph Campanella Cleary <campanella.cleary@gmail.com>  
Sent: Wednesday, September 07, 2022 10:14 AM 
To: Scott Gustin <SGustin@burlingtonvt.gov> 
Cc: Tree <joetree@burlingtontelecom.net> 
Subject: LACK OF CONSENT: 158 N Willard ZP-22-506 
 
[ WARNING ]: This email was sent from someone outside of the City of Burlington. 
 
 
Scott, 
It has come to our attention that a neighbor, Luke Purvis, has attempted to open a Zoning Permit (ZP-22-
506)  on our property at 158 N. Willard St.  Let the record show: 
 
1)  Mr. Purvis is not the rightful OWNER of 158 North Willard Street. 
 
2)  We DO NOT CONSENT to a Zoning Permit application by Luke Purvis on our property at 158 N. 
Willard St. 
 
3)  Lacking CONSENT, we ask that the Permit application be WITHDRAWN and REMOVED without 
further                action by the City. 
 
Furthermore, we CONDEMN this unscrupulous and deceitful action by Mr. Purvis.  He has no rights to 
make Zoning applications on our property without our consent. 
 
This is a concerning development in Mr. Purvis' disturbing and obsessive behavior.  Due to the 
surreptitious manner in which this application was made, we ask that you notify us if another such 
application is made without our (the HOMEOWNER”S) participation and consent. 
 
Please confirm receipt of this email, and removal of the above mentioned permit. 
Thank you for your service. 
 
Sincerely, 
 
Joseph and Teresa Cleary 
158 North Willard St. 
 



June 28, 2022 Cleary email: 

 

Hello Scott,   

Just a quick note.: The reason I think we should have been notified about the changes to the 

fence permit is that the settlement added new construction elements unrelated to the fence.  

 

The turn-around, which clearly may affect our property, especially with Mr. Purvis’ aggressive 

attitude toward parking, was not in the original permit. In my opinion, notification should have 

been sent to relevant neighbors, so that they could consider the impact.  

 

Beyond that, I am concerned that Mr. Purvis has continued to mislead the City about his plans 

and lot coverage. He may already be violating the “good faith” clause of his most recent 

settlement agreement.   

 

Mr. Purvis has deposited new gravel on the easement and on the South-East part of his property . 

This seems to telegraph a desire to use the “turn-around” as a driveway onto the Easement or 

further.  In addition, a new Zoning Permit to “resume my legal use” (sic)  seems to undermine 

the finality of the settlement, as he had already agreed to cease further appeal.  It appears that he 

is attempting to use concessions granted in settlement as leverage to reopen the appeal. I don’t 

think that’s how a final resolution is supposed to work... 

 

Purvis has broken a number of settlements with the City in the past. As such, his good faith in 

any new agreement should NOT be assumed.  

 

I will follow up with photos of newly placed gravel (May/June 2022), with comparison photos to 

show that it is recent.   

  

Regards,  

 

Joseph Cleary 

Burlington, Vt 

 

July 8, 2022 Cleary email: 

Scott,   

Apologies for taking so long, here are photos from June 12 and June 23.   

They clearly show new gravel deposited on the easement/southern strip and on Purvis’ 

Southeast  corner of his lot.  It appears he has done so in preparation for further parking and in 

direct violation of his submitted site plan/lot coverage, which does not show gravel/parking on 

these areas. Furthermore, the easement area is recognized by the City as Green Space for our Lot 

Coverage.  

 

This activity is directly at odds to the recent settlement signed by Mr. Purvis, which is  the basis 

of his fence permit.   

 



A new permit application, zp-22-389, is similarly at odds with the settlement agreement.  In the 

agreement, Mr. Purvis ended his appeal of claimed parking rights/structure, and agreed to a 

specific compromises: 

 

Section 6 of the aforementioned agreement reads: “ Upon execution of this Agreement and 

receipt of a site pan per section 9(c) below, the City shall issue Owner's pending fence permit 

conditioned upon the on-going good faith compliance with this Agreement.” 

 

I have added italic emphasis to the section that I believe Mr. Purvis is currently violating.  His 

gravel-deposition activity and new appeal/determination are the opposite of any “good faith 

compliance”.  There is no way that his current actions pass the “good faith” smell test.   

 

Can you confirm that Mr. Purvis has withdrawn from the recent settlement in order to pursue 

further parking and determination/appeal? If he has not withdrawn, can  you confirm that Mr. 

Purvis fence permit will be withheld pending his “good faith compliance" with the Agreement?  

 

As of today, I have NOT seen any new Z-card posted at 164 N. Willard, so Purvis’ new permit 

application has also failed to comply with that requirement.   

 

Thank you for your attention, and for any detail that you can share on these new developments of 

an old issue.   

 

Joseph Cleary 

Burlington, Vt 

 

 

 















 
 

July 19, 2022 Cleary email: 

Hello Scott,   

If you review the photos again, you will see that there is new gravel laid  (in the foreground) near 

the stump and compost bins, neither on the easement  

Nor the “strip”.   This gravel is not part of the lot coverage plot given with the recent fence 

permit 

 

Additionally, here are new photos of MORE gravel being laid in the area you referenced 

(different from above).  I’ll attach. In a separate email.  

   

My impression of this new permit is that Mr. Purvis will try to use the “turnaround” as a 

DRIVEWAY to park on the EASEMENT, and then claim that he 

Is complying with the settlement.  This is clearly not allowed, as the terms of the agreement 

specifically say that ALL parking (for the property) will be on the pavement 

or the garage.  Any further compromise that allows Purvis to park on the easement, whether by 

Zoning/DRB decision or interpretation of the settlement, will perpetuate 

ahe activity of the original complaint from 2014, and is not acceptable.  City Code is clear that 

“ingress and egress” for the purpose of parking is defined as parking,  



and therefore any use of the turnaround for a driveway-like purpose would in fact be a parking 

use.  Finally, there is the clause that Mr. Purvis must comply “in good faith”, in order to receive 

the fence permit.  Any missed deadlines (and there have been several already) are further 

evidence against his good faith compliance.  Mr. Purivis strategy is clearly to try to re-negotiate 

the settlement agreement--really to change the goalposts.  I would ask that the city remain firm 

regarding the parking allowed, which, “Will only occur on the currently established and 

recognized, paved portions of the property’s driveway or in the garage.” (Settlement agreement 

with the city).  

 

 I continue to question whether his current position could be defined as “good faith” compliance, 

since it is essentially a new appeal going back to the the 2014 complaint.  Mr. Purvis should not 

be allowed to re-open the complaint he calls DRB1, as this appeal was lost by him at the 

Vermont Supreme Court.   

 

What is the current status and timeline of the new permit?  It is a vague application to “restore 

rights”;  what is the specific (parking) proposal contained?   

 

Thanks,  

 

Joseph Cleary 

Burlington, Vt 

 

 



































































Below is most of the photographic evidence of the use of the easement and a portion of the 1968 parcel 
to the south of the barn. There is code enforcement “research”. Lots of the photos are from iPhones, 
spaced a year apart. I’ve tried to call out some physical attributes in the photos to demonstrate the 
passage of time (usually 1 year between each).  The photos show the structure and continuous nature of 
legally pre-existing non-conforming use by cars of this area. 

 

2014 Code Enforcement Notes: Jeanne Francis: Scott any thoughts about this? Seems pretty clear she 
assessed the 15 year SOL of the gravel structure to the south of the driveway and concluded it had 
existed for at least 15 years. How can she write this note but say to remove the structure at the same 
time? She seems like she was confused. Could you or Kim Sturtevant – since she participated in DRB1 
provide a reason as to why the city suppressed this? Please, for the integrity of your office. Please stop 
ignoring the notes previous city staff that don’t suit your aggressive and antagonistic attempts to end 
non conformities. 

 

  



June 2021:   -The Blue truck remained in this position from around December 2020 until May 2022, 
when I towed it as part of the settlement agreement. The front of the truck is on the rectangular parcel 
from 1968 beyond the easement. 

    

April 2021: Gravel brown structure. Easter Photos. 

 

  



October 2020: This one is not great…but shows how this area collects a lot of leaves and the gravel (not 
lawn) under the leaves. The rear of the truck is backed beyond the easement onto the 1968 rectangular 
parcel of land. 

 

April 2020: This is a still from a video. Gravel between 2 cars visible which corresponds to the gravel in 
the 10/2020 photo with leaves above. 

 



 

April 2019:  The white rain barrel is visible now to collect rain from the barn. And the 6x6 beams. The 
front of the truck is beyond the easement and onto the 1968 rectangular parcel. 

 

 

 

 

 

April 2018: Bathtub still there. lol. Fence color is weathered from 2017 photo. 

 

 

 



 

2018 Ortho: - From 5/21/19 DRB Documentation. Notice the pale green of the surrounding perennial 
lawns from adjacent properties. Notice the green on front lawn of 164 North Willard. Compare the lack 
of green in the gravel structures in to the south of driveway and north of driveway to use as baseline. 

 

April 2017: Also the bathtub from a bathroom remodel that was permitted. Notice the fence is new. 

 



 

April 2016: Winter tires on. Notice the limbed tree is gone. 

 

May 2015: Notice the tree trunk that is limbed. 

 

 

 

 



April 2015: 1) Tree Removal along Dan’s Court.  2) Picture with snow. The snow hadn’t accumulated on 
the gravel yet. The tree truck trailer was backed onto the 1968 parcel to load the chunked logs. 

  

  



November 10 2014:  This is a focus of Jeanne’s photo she provided with her Decision letter. 

 

September 2014: Google Street view showing non green area to south of driveway. 

 

  



May 2014: This one is standing on the gravel to the south of the driveway and pointing camera NNE. The 
car has ropes because it was being used on the SPA structure to remove trees. I only mention because 
there are many vehicle uses on this gravel structure in addition to parking. 

 

 

April 2014: Photo I took to document maintenance of the structure footprint. 

 



 

2013 OrthoPhoto: - Scott this the same 2013 ortho the city has. Just focused on 164 North Willard. 
Gravel to south visible. Notice green perennial lawn in adjacent properties, especially the 158 North 
Willard back yard to south of easement fence. 

 

 

  



March 7, 2013: No gravel has been laid to south of driveway yet. Significantly, the pre-existing gravel 
structure is visible  on both the 2’ strip and easement before the maintenance occurred. Also, please 
notice all the trees that have since been removed which previously obstructed the view. These trees 
provided full privacy between the 158 and 164 North Willard property when leafed.  

 

March 2013 – The gravel maintenance to the south of the driveway has occurred. 

 

 

  



April 2012: Google Street View. Showing gravel to the south of driveway 11 months prior to the 3/7/13 
gravel Maintenance. 

 

2011 Orthophoto: Not Available –I was told the 2011 orthophoto was overexposed and so is not usable. 
That is why it is omitted. In its place, I submit a photo from google maps that show the use of a vehicles 
on the 2’ Strip structure.  Scott, feel free to add orthos here to supplement this data point. 

August 2011 – Car using structure. 8/2011 is during a period of time that Attorney Sturtevant used 
utility usage data that was near zero to make her triplex to duplex discontinuance argument. So for the 
google earth photo to capture an instant of usage during the period of the triplex discontinuance is very 
important to the permanency of the structure for Mr. Leclair.  

 

  



Estimate Spring 2007 – Estimation method explained below. 

 

 

This random photo was taken probably in spring 2007 and was found on Zillow and HomeSource 
webpages prior my purchase of 164 North Willard.  It shows use on the 2’ Gravel Strip Structure. 

I estimate this photo was taken in spring 2007 by:  

 In the upper left on North St, near Dan’s Court the red arrow is pointing at 398 North St. The city 
property database for this property has an entry that a fire occurred on 10/06/2006. 158 North 
Willard also has their deck build which is attributed to 2006. So this photo was most likely taken 
in spring 2007 before the 398 North St. roof was repaired and trees leafed out. Although it could 
have been taken later if the tarp roof lasted for more than a season. 

  



2004 Ortho: Code Enforcement Research not presented to any DRB. “Appears to be materials on south 
side….”. These notes were suppressed by the city as part of their manipulation of evidence to achieve an  

 

2004 Ortho: 

 

  



2004 Ortho: From 5/21/19 DRB Documentation: Notice gravel to the south of the driveway has clear 
contrast to surrounding lawn. The gravel on the easement is plainly visible, but the tree on the 1968 
parcel obscures its ground cover. 

 

 

2000 Ortho: Code Enforcement Notes not presented to any DRB. 

 



 

2000 Ortho: The eastern most car in the photo extends beyond the yellow line representing the 1968 
parcel. 

 

 

1999 Orhto: Code Enforcement Research not presented to any DRB. The note detected the ‘jog’, ie 
structure next to the driveway. “Consistent with 2000 and 2004 GIS.” 

  



1988 Ortho:  Gravel structure and a usage by vehicle to south of driveway is evident 

 

 

Mid 1980s: This photo is from Zeezy and Rabbi Raskin. The Raskin family owned 158 North Willard St in 
the mid-1980s (1985-1988 I believe). This photo is taken from 158 North Willard pointed towards the 
entrance for unit 3 at 164 North Willard. The gravel to the South of the Driveway is visible. Let me know 
if you need the email thread where this was attached for provenance. 

 



From: Luke Purvis <lpurvis78@yahoo.com>  

Sent: Thursday, August 25, 2022 10:52 PM 

To: Scott Gustin <SGustin@burlingtonvt.gov> 

Subject: Fwd: New Round of Permits/ Offer of Compromise 

 
[ WARNING ]: This email was sent from someone outside of the City of Burlington. 

 

Hi Scott, would you mind attaching this email to the permit? I’m having trouble saving it as is to 

attach.  

Thanks, 

Luke 

Sent from my iPad 

 

Begin forwarded message: 

From: Luke Purvis <lpurvis78@yahoo.com> 

Date: August 25, 2022 at 10:32:37 PM EDT 

To: jcc@campanellastrings.com 

Cc: Joseph Obuchowski <jobuchowski@btvlaw.com> 

Subject: New Round of Permits/ Offer of Compromise 

Joe, 

Scott Gustin suggested I write to you about a determination regarding the pre existing non 

conforming uses on the easement and the parcel to the south of the barn. The easement portion of 

this determination concerns property you own and I own the portion to the south of the barn.  

 

This letter will be posted to the zoning permit. 

 

As you know, I documented the use of those areas to city enforcement during the investigation of 

your complaint. The 2’ strip was the only part that ended up being enforced. The City left those 

other 2 areas of the SPA incompletely enforced creating tremendous disparity between your 

property and my property. The Motion in Limine confirms an easement use determination is not 

precluded by the 2011 fence permit at your property. Hector Leclair, creator of the easement and 

grantor of the dominant easement rights I purchased signed an affidavit stating the easement’s 

purpose and use included parking. A much more complete history of my property is now 

available than for DRB1. The applicable CDO in the 1980s allows pre existing non conforming 

uses to be enlarged across boundary lines when a single owner owns the adjacent properties like 

Mr. Leclair did.  A pre existing non conforming zoning use is a lawful purpose. 

 

To date, the outcomes of the litigation have diverged significantly from the history of the 

SPA.  Two truths have been undermined. First, the size of easement. Secondly, the date at which 

cars started parking in and using the SPA causing the 2’ strip to be mischaracterized as a bianci 

violation instead of a pre existing non conformity. 

 

I did choose to compromise on the easement size at mediation. However, since then you have 

actively prevented the additional testimony by current and former neighbors desiring to 



participate and correct the record.  Christina and I honestly feel foolish that we chose to 

compromise on the size of the easement given the overwhelming evidence in our favor. Who 

could have predicted a missed deadline and that our act of compromise would not be 

reciprocated. Or that your complaint would generate years more of litigation to suppress the 

testimony of honest and independent neighbors. 

 

We share our neighborhood. I prefer move on and coexist. To do that, we would need a new 

compromise on the easement size and uses covered by “all other lawful purposes”. I’m not sure 

if this is possible any longer. But no matter what outcome I might achieve from here on out, I am 

absolutely unwilling to sacrifice both truths and our shared responsibility for how this has 

unfolded.  

 

To that end, I offer this compromise until withdrawn, only for use to create settlement that 

contributes to the betterment of our neighborhood fabric. I will modify/withdraw my zoning 

permits related to easement parking if the easement is restored to the original size that existed 

when we both purchased.  If you have evidence that supports where you have moved the fence 

then please provide it to help bring this matter to a close. For example, when you had your 

survey, you said you would share it, but never have. I have shared mine and it supports my 

position on this matter. 

 

To have compromised on the easement size, under the duress of your complaint, leaves me 

unable to sacrifice any further. I would be left without either of the truths I have mentioned. I am 

also open to other ideas you may have about how we can reduce the disparity between outcome 

and evidence on this matter if you have a creative solution. 

 

We can coexist within our neighborhood.  I know this can be done through a compromise that 

respects at least one of the core truths I’ve discussed. I offer you your preference. If we are to fail 

at this compromise, the next best way is correct the record and that is why I have initiated this 

new round of zoning permits. 

 

Please let me know if you’d like to discuss further. I will be representing myself on this, but Joe, 

cc’d, is advising. You are welcome to work through him. I look forward to settling these 

remaining matters or seeing the incomplete enforcement process to its finish. 

 

Thanks, 

Luke and Christina 

 



Dear Scott, 

I wanted to send along this additional documentation after thinking about where we stand. I believe you 

consider the Leclair Affidavit potentially as evidence to the contrary and are trying to determine how 

much weight to give this affidavit.  

The goal of letter is to strengthen the connection of Hector’s racing history to the collective. The racing 

history context at the 164 Property is absolutely needed to provide the history of the 2’ strip before the 

easement was created. Any affidavit that discusses gravel on that 2’ strip without including racing 

history at the 164 Property from the 1960s does not document the full zoning history on this strip. 

Racing and car repair are consistent and unifying themes between the 6 affidavits from the collective 

that affirm the gravel on the 2’ strip predated the easement. The Leclair affidavit merely attempted to 

respond to neighbors who were threatening zoning complaints so they could gain land rights. This 

affidavit was only intended to respond to the Cleary complaints that the parking was new, that the 

parking angle was aggressive and that the parking was something I created. Showing the history over 

history of the easement seemed reasonable. We had every expectation that Hector would address any 

additional issues raised by the city. Jeanne Frances rebuked these neighbors for negotiating in this 

manner.   

Please do not enable the delayed reports of zoning complaints to continue to benefit off the aging of the 

elderly. Evidence that was available if reported on time is no longer available. Something which could 

have been addressed by Mr. Leclair, the responsible party, in short order has led to 7 years of sloppy 

work and costly litigation and turned into a he said she said. There is no good reason for people 

responsible for the implementation of zoning to reward delayed reports like this. It is very damaging to 

say it mildly. 

It seems Hector’s personal collection of racing memorabilia is no longer available. That is unfortunate 

because of its direct ties to the zoning questions now arising. Instead, the best available documentation 

is from a website curated by William Ladabouche. This website contains a few images of Hector Leclair 

during his races in the late 1960s and early 1970s as well as commentary from Mr. Ladabouche’s direct 

knowledge. Documentation from this website demonstrates Hector Leclair was actively racing during 

the 1960s and 1970s like the collective affirms.  

This documentation provides necessary context to assess how incomplete an affidavit by Leclair that 

speaks to the creation of the SPA but contains a gap because it does not mention the creation of the 2’ 

strip or discuss the gravel to the south of the barn as they related to racing. This documentation anchors 

the observations of the 6 neighbors from the collective that affirm gravel and a full functioning stock car 

racing garage was occurring at the property in the 1960s, 1970s and well into the 1980s. 

After looking at the documentation below, please reconsider the 1968 Permit Notation under the light 

of Hector asking the city’s permission to work on cars at the 164 Property and those cars were his race 

cars. Racing and car repair is obviously very noticeable within a neighborhood. Hector sought the 

approval of the city Zoning Department at the time junk car repair and increased lot coverage were 

legal. Unfortunately, only the permit notation is left. It is not clear entirely what this notation covered. 

But the Ladabouche content in conjunction with the collective strongly suggests the permit was related 

to racing cars.  



I’ve also taken the time to read ZRB documents in the property folders from 1973 and prior along North 

Willard Street for entries related to vehicles, coverage, multifamily and parking. In the documents that I 

read, that board did not restrict where a car was parked on a property as long as the gravel/use was not 

occurring in a front yard.  (84 North Willard comes to mind) Given that my closest 2 neighbors to the 

north and south have lots with structures used by vehicles within the southern setback of the property, 

my 2’s strip was consistent with my neighbors at the time it was created, during the 1960s when this 

type of structure was legal. 

The first image below is from 1973 of Leclair, his car, his car hauler and 2 mechanics. Andy Costello and 

Carl Kane are two individuals from this 1973 photo who were still associated with Leclair’s race team in 

the 1980s per Phillip Bowler(See 2016 Bowler Affidavit below). Mr. Ladabouche identifies Carl Kane and 

Andy Costello in his commentary about the image and I copy the commentary from the webpage below 

the photo. 

Also, notice the row of car haulers from each race team in the pit. A car hauler/carrier/trailer is 

specifically mentioned by the Lavalley, Hartnett and Demag affidavits which all speak to what was 

happening in the 1960s at the 164 Property.  That 2016 Bowler affidavit also affirms a car hauler stored 

in the 1980s. Mr. Leclair’s hauler from 1973 is partially visible in this photo, the cab is not visible.  

Notice the crew around the car. Demag, Lavalley, Brodeur and Hartnett all specifically mention crew 

visiting and parking at the 164 Property in the 1960s and mechanics working on cars in the barn and 

using the 2’ gravel strip. 

http://catamountstadium.com/WeeklyBlog_Mar2021_PictureWorth1000WordsIV.html 

 



 

Please note the Big Ben Pizza sponsor on the rear quarter panel (The image is bigger from the webpage). 

Big Ben was the pizza place in the former India House building on the corner of East Ave in Burlington 

and was a long term sponsor for Leclair. The below blurb call’s out Ron Barcomb’s backup car, which 

was standard equipment for all teams for these grueling racing circuits. 

 

Below is another photo of Hector’s 59 car identified on Mr. Ladabouche’s website as “Hector Leclaire” 

from likely 1967. Even if the date is off by a year or two, we can all agree this photo and these cars are 

an earlier vintage than shown in the 1973 pit row photo. So, this photo is clearly from prior to 1973. In 

terms of this zoning determination, this photo is from a time when lot coverages where not limited by 

the CDO. Notice another Burlington sponsor “Burl Dry Wall”, with an 862 Burlington phone number.  

http://www.catamountstadium.com/catamount_competition_action_pho.htm 

 



 

 



Below is another Hector Leclair photo from the website of racing priopr to 1973. The cars are an earlier 

vintage than shown in the 1973 photo. Leclair is in the red car with white stripe where 59 is visible to the 

right. Notice the paint job is different than the 1967 photo, so I guess this a year or two later. 

http://www.catamountstadium.com/Early_Tiger_Competitors.htm#Don%20Turner 

 

 

 

 

 

 

 

 

 

 

So, to summarize, in 2016, Phil Bowler provides his first-hand experience and memories of the 164 

Property as a volunteer mechanic in Leclair’s pit crew in the early 1980s and affirms a car hauler off the 

side of the barn and driveway on gravel. In 1973, 10 years earlier, many of the same mechanics from 

Bowlers affidavit were in Hector’s crew. In 1973, Hector owned a car hauler similar to that described by 

Bowler. Car haulers were standard equipment for race teams to transport from the Garage to the race. 

These photos also confirm Mr. Leclair was racing prior to 1973. Leclair would have had a need for a 



hauler prior to 1973. Hector purchased the 164 property in 1966. This Ladabouche documentation 

corroborates and solidifies the collective testimony that car racing activity and gravel to the south of the 

driveway existed at the 164 Property in the 1960s and 1970s when this type of activity was still legal and 

beyond 

Lets consider what parking plan at the 164 property could have looked like in the 1960s and early 1970s. 

Was there any way to manage all these vehicles entirely in the barn and driveway?  

I think we can agree the barn contained the race car. The other ½ of the barn would have contained the 

welding/ fabrication/ air compressors/ paint station, so this other side of the Garage space would not 

have been used for parking or storage of a junk car. 

The driveway is 24’ wide at its widest, in front of the garage doors.  It quickly begins to taper to a single 

lane as the driveway approaches the house. There is about 30’ of driveway from the barn towards the 

house where 4 cars can park in 2 tandem lanes before the taper turns to a single lane. This tandem type 

of parking would have blocked driveway access to the Garage via the garage doors. I understand a 

typical parking spot is 9 or 10’ wide and about 18’ long.  

These Bullets represent the cars that need to be accounted for in a 1968 parking plan: 

1. The 1968 Permit: 2 Cars 

a. There was a permit to work on cars and junk cars. The notation in the permit log implies 

more than 1 car and junk car was requested and allowed to be worked on.  The plain 

English of this notation allows plural cars and junk cars to be worked on which is a 

minimum of at least 4 cars. But for this discussion, let’s take a conservative estimate of 1 

car and 1 junk for a total of 2 cars associated with this permit.  

2. Duplex Use: 2 Cars. 1 car per unit: 

a. The residential cars from duplex use would not have boxed in the racing cars. One of 

these cars would have been for Leclair’s car for his unit. 

3. The large Car Hauler:  1 vehicle, but uses about as much space as 2 cars tandem parked 

a. Conservative estimates for these vehicles are 18’ of bed, plus 4’ more feet for tires and 

6’ for the cab totaling 28’ long. These are big vehicles, much heavier, longer and wider 

than a car. 

b. These vehicles absolutely require gravel to not create muddy ruts. The Dan’s court catch 

basin is directly uphill of where the car hauler is described to be and would have 

contribute to a wet soft and muddy base if there was no gravel underneath. 

4. Mechanics/ Leclair’s large French Canadian Family  

a. His brother Marcel is frequently called out as a crew member contributor as well as his 

son in law Carl Kane. 

b. The vehicles from mechanics and crew identified by all 4 of the affidavits speaking to the 

1960s. 

 

According to William Ladabouche’s website, the circuits between 1966 and 1973 had between 3 

and 5 distinct races per week of the season and required the teams to have more than 1 car to 

get through the season. For as large as my driveway is, it can’t handle a car hauler, easy access 

in and out of the garage for a competitive race team, cars from the duplex residence, a race car, 

a backup race car and mechanics and family visiting to crew the 59 car. The size of the car hauler 



alone uses ½ of the available tandem parking on the driveway. The hauler’s size, importance for 

transporting the race car, and the need to store it out of the way when not in use create a clear 

reason for additional gravel on the 2’ strip and connecting to a utility area adjacent to the barn. 

This gravel is absolutely reasonable, especially when all your neighbors have their cars within 

their southern setbacks. The conditions documented by Phil Bowler in the 1980s at the 164 

Property all existed in 1973 and were also true in the 1960s. Therefore, the only reasonable 

interpretation for the entirety of the documentation is that gravel on 2’s strip was first laid in 

the 1960s, not in the 1980s. 

  



 

Bowler affidavit from 2016: 

Please notice how Bowler mentions Andy Costello and Carl Kane as crew members, the same 2 people 

that William Ladabouche identified as working on Hector Leclair’s race car in 1973. 

 

 



Dale Lavalley Affidavit: 

 

Gordon Demag Affidavit: 

 

Jim Hartnett Affidavit: 

 

Elaine Brodeur Affidavit: 
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Purvis, Luke

To: Christina Lauterbach; lpurvis78@yahoo.com
Subject: RE: Scott Reply x2

 
Scott, 
 
Below is my response, Would a phone conversation be helpful so I can clarify my thinking, outlined below,  as to why the 
Leclair affidavit does not contradict other testimony and to explain how the Cleary’s affidavit does not demonstrate that 
the gravel on the 2’ strip was newly created.  
 
 

1. First, a quick matter of clarification. When you use “SPA” within this permit, like “as to how long the SPA has 
been in place”, I’m not clear what we are talking about. In the context of this permit, I assume SPA is 
synonymous with ‘2’ Strip’ and does not include the easement area owned by 158 North Willard. Is it fair to say 
this? 

 
2. Secondly, as part of this determination are you questioning the 15 year SOL of the 2’ strip strip structure that 

was part of the original Cleary Complaint? Please see below where Cleary marked the expansion of the structure 
as an alleged zoning violation. Jeanne’s research documented the 15 year existence of this structure. Are you 
reopening this issue? Or are just looking at if the gravel structure was discontinued since? It is my opinion this 
matter was already investigated, that is finaled by Jeanes’s decision and the 2015 DRB which says the “Violation 
complain was unfounded”. Please notice in the alleged violation discrete category box directly below, the 
selection of “Expansion of Parking area without an approved zoning permit”.  Please help me understand where 
this topic stands today. 
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In regards to the Leclair 8/2/14 Affidavit: 

I was going to include the Leclair affidavit but chose not to because it focused on SPA easement instead of the 
original 2’s strip for which this determination seeks to address. Please allow me to explain why it was written to 
entirely focus on the easement of the SPA and not the 2’ strip.  
 This affidavit was written before the scope of the city investigation was made clear. Without knowing how to 

respond to the investigation, this affidavit is focused on the easement as that is what Mr. Cleary was so 
concerned about in conversations which had begun in April 2013. There was no expectation that the gravel on 
the 2’ strip that was plainly visible throughout many online images had changed or been created in a way that 
might be an enforceable zoning violation. Mr. Cleary had asked us to park on the NPA during this time because 
the use of the easement impactful which is why this document also focusses on the NPA history. It was shortly 
after signing this affidavit that Mr. Leclair got sick and was no longer able to participate, especially to respond to 
additional elements raised as the City Investigation progressed and expanded. 

 Please see Christina and my affidavit where we viewed black and white historical racing photos at 164 North 
Willard where the gravel on the 2’ strip was visible. It must be noted that these photos that we saw are why we 
continue to request a reasonable hearing on this matter that the 2’ strip is legally pre-existing non-conforming 
and we are not relying on Hector’s testimony for the inception of the 2’ strip. (Luke’s Affidavit – Bullet #5, 
Christina’s affidavit Bullet #5) 

 If you believe the collective timeline predates, 1973, then I think it is also reasonable to believe the 2’ strip 
structure also existed at the time the easement was created in 1983.   

 This 2’ strip is what allowed access to the gravel adjacent to the barn transferred from 158 to 164 North Willard 
and described in the affidavits speaking to the 1960s. 
 

Re: “Info from the Cleary affidavit contradicts other documentation as to how long the SPA has been in place” 
I don’t see a Cleary affidavit attached to the zoning permit. Can you be specific as to which one? I had trouble 
determining where in the Cleary Statements that are attached to the permit the 2’ strip structure is alleged to not 
exist prior to the maintenance in March 2013. 

 
1. This is from an email from Joe to me regarding a survey he had about the easement size which as you know is a 

major contributor to the disagreement. Please look for “Still, I don’t really have a problem with the current 
triangle of gravel which is partially on the ROW….”. This is an email excerpt from 5/19/2014, and I’m happy to 
send the entire email if needed.  

 
2. The gravel maintenance in March 2013 and a July 2014 video are two pieces of evidence that demonstrate no 

discontinuance period of at least 1 year occurred during the Cleary Complaint regarding the 2’ strip. The Cleary 
Complaint is specific to July 2012 – May 2014. 

a. August 2011 – The gravel is being used by a vehicle according to a Google image. 
b. April 2012 – The gravel is visible from the street according to a Google image. 
c.  In March 2013, Hector performed gravel maintenance to the 2’ strip area. Directly above in Point 1, 

Cleary describes as “the current triangle of gravel which is partially on the ROW” as to where the 
maintenance occurred.  Section 5.3.5(A) must be applied to the 2’ strip that was maintained in March 
2013. 
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d. On July 28th 2013, I have video that has never been presented to the City of my blue Ford Escort using 
this 2’ strip. I will send this video. 

e. Complaint ends in May 2014. 
f. There is no period of more than 1 year within the complaint period where this strip was not used or 

maintained. 
3. There are a great many affidavits that describe the 2’ strip structure existing prior to and after March 2013. 

There are many pictures predating March 2013 that show this gravel did exist prior to Mr Leclair ‘Creating’ this 
gravel parking area as described by Cleary. No white marble chips were laid in the 2’ strip in contradicting the 
Clearly complaint which describes the white marble chips in the illegal lot. White gravel was only laid in the NPA. 
Most significantly are April 2012 which shows gravel and August 2011 which shows parking. The footprint of the 
gravel maintenance performed in March 2013 in the 2’ strip looks identical to the many photos of the historical 
footprint. 

4. Why did Cleary did not report the gravel structure for 19 months after he witnessed Hector maintaining it and 
decide to complain about a use primarily? 

5. Excerpt from 6/27/2013 email from Cleary to Purvis. Cleary is describing why he is withholding his complaint. 
Cleary asks that I not speak of his complaints to Hector and asks that I sign a MOU to limit the easement which I 
declined. Cleary finally says if we can resolve their concerns (boundary size/ orientation of parking/ #of cars 
using the structure) they won’t involve code enforcement which I took as a threat. I can supply this entire thing 
if needed. T 

 
 

6. Why didn’t Jeanne issue a notice of Violation if there were any problems related to a structure?  
7. Directly below is email from Cleary to Purvis on 7/30/2013. Christina and I had already lived at 164 North Willard 

for 2 weeks, had painted the barn, moved in with moving trucks and then Cleary sends this email uncertain if he 
has new neighbors. How can Cleary not know if he has new neighbors but be certain no cars parked in the SPA? 

 
8. Below is a picture from the 158 North Willard Listing in 2012 that shows the vegetation obscured views of the gravel 

the 2’ strip on 164 North Willard from within 158 North Willard. The SPA would be directly below the trees on left 
edge of this image. This image represents well the dense vegetation during the vegetative months until spring 2014 
when Cleary started clearing the obscuring trees and vegetation. Was the SPA actually visible to the Cleary’s when 
trees were leafed? 
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9. This is an excerpt from an email that Cleary sent to Purvis on 6/2/2014. I can provide the entire email if 

requested. Please note In paragraph 1 and 2 how Cleary tries to limit usage from 2 to 1 vehicle. In paragraph 1, 
he demands I must accept his boundary line adjustment, a string he wanted to put up to show me how his 
interpretation of the size of the easement was different than the existing size defined by a fence line, tree line, 
and an earlier metal fence post embedded in a tree. The last paragraph Cleary ties the boundary line adjustment 
to “No Code Enforcement” which was a threatening tactic he’d be using for about a year. 

 
10. Jeanne’s Assessment: -A dispute over boundary lines specific to an easement. Jeanne Frances told us that 

neighbors cannot threaten code enforcement actions to gain private land rights. 
 

11. This is an email from Jeanne to Joe where she asks “what changed in May 2014”. Cleary responds “The only 
thing that changed was the parking.” The Gravel was laid in March 2013 and not May of 2014. So this shows the 
gravel on the 2’ strip was not actually an issue for Cleary at the time. The parking was the issue. 
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12. Below is an email from Cleary to Frances where Cleary asks for help preventing cars from accessing the 

easement to park. In the last paragraph, Cleary is agreeable to using the 2’ strip as long as the parking is “more 
or less parallel to the driveway”. This is consistent with bullet #1 where Cleary describes the triangular gravel 
partially on the ROW that he does not have a problem with. 
 
Why in the final paragraph would Mr. Cleary be amenable to 1 car parallel to the driveway on a structure he 
alleged to be newly created and had never previously been used by cars? Only once Cleary understood that he 
could not enforce his arbitrary limit of 1 parallel car to the driveway did he begin to say parking in this area was 
discontinued.   
 

 
13. Cleary contradicting himself according to Jeanne’s documentation in the AMANDA system. How can a 

complainer say this and remain credible especially after Jeanne categorization of this issue arising from a 
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neighbor dispute over boundary lines? 

 
 

14. More Cleary contradictions on parking. See 9/23/2015 Cleary affidavits where they claim there was no parking 
on either side of the driveway but must have forgotten a photo they previously had submitted showing Mr. 
Leclair parking on gravel in March 2013. 
 

a.  
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b.  
 
 



 Requests: 
 1)  Determine     the     use     by     cars     including     parking,     and     turning     around     on     an     easment     and     a 

 small     portion     of     a     parcel     to     the     south     of     the     barn     constitutes     a     pre     existing     non 
 conforming     use     that     has     not     continuously     ceased     for     more     than     1     year.     Further, 
 determine     that     no     portion     of     the     earlier     decisions     or     litigation     controls     use     resumption     on 
 the     easement     or     to     the     south     of     the     barn.     As     previously     communicated     to     city     staff,     I 
 would     like     to     now     resume     legal     pre     existing     uses     in     those     areas.     Please     see     the     site 
 plan  1  where     the     red     indicates     as     built     lot     coverage     in     the     form     of     compacted     gravel. 

 2)  If     Request     1     is     affirmed,     should     the     Soutehrn     Parking     Area     (SPA),     pre     existing     non 
 conforming     use     be     considered     as     its     entirety     in     addition     to     as     its     parts? 

 3)  Require     that     the     site     plan     that     I     submitted     in     ZP21-275     to     be     included     in     the     conditions     of 
 approval     to     install     a     fence.     Site     Plans     are     required     for     zoning     permit     approval     and     the 
 conditions     of     approval     currently     does     not     contain     the     site     plan     I     submitted. 

 Why     are     we     here: 
 One     primary     reason     for     this     application     is     to     reconcile     and     integrate     related     provisions     from     prior 
 and     inconsistent     self-contradicting     decisions     to     a     settlement     recently     signed      which     will     provide 
 uniformity     of     zoning     application     to     contiguous     property     and     result     in     the     fair     and     equal     application 
 of     the     CDO     to     the     two     properties     under     this     application. 

 In     May     of     2022,     I     signed     a     settlement  2  agreement     with     the     City     after     working     directly     with     then 
 Head     City     Attorney     Dan     Richardson.     It     was     a     pleasure     to     work     with     Dan,     even     even     after     8 
 years     of     overly     aggressive     city     enforcement     and     litigation     arising     from     a     missrepresentation     of 
 the     evidence     by     a     city     investigator     in     conjunction     with     miss     application     of     the     ordinance     by 
 Director     of     Litigation     Kim     Sturtevant. 

 Dan     was     reasonable.     He     was     fair     where     he     was     able     to     be.     We     found     room     for     compromise.     We 
 identified     that     the     settlement     was     unable     to     address     all     remaining     issues     including     those     on     the 
 easement.     Amongst     other     things,     this     settlement     was     supposed     to     lead     to     an     approved     site     plan 
 for     my     property     and     approve     a     fence     permit.     As     required     by     the     settlement     for     approval     of     the 
 fence     permit,     I     submitted     a     document     clearly     labelled     “site     plan”.     By     not     using     my     submitted     site 
 plan,     Mr     Gustin’s     administration     of     the     permits     has     demonstrated     the     city     intends     to     raise     those 
 issues     which     Attorney     Richardson     and     I     agreed     the     settlement     could     not     address. 

 Over     the     past     7     years,     I     have     been     negatively     impacted     time     and     time     again     by     missapplication 
 of     the     ordinance,     withholding     of     relevant     evidence,     miss     represention     of     evidence,     lost     permit 
 records     later     found     on     the     Zoning     Director’s     own     office     shelves,     poor     quality     work     product     by 
 city     staff     and     an     attempt     to     be     held     responsible     for     a     permit     that     I     was     not     party     to.     This     request 
 will     reconcile     the     remaining     issues     so     the     recent     settlement     can     be     more     fully     integrated     in     single 
 fair     and     uniform     decision. 

 Background 

 2  See     Atachment     2     -     Settlement     Agreement     -     This     is     the     Most     Recent     Settlement     Agreement 
 1  See     Atachment     1     -     Site     Plan     -     This     is     the     site     plan     for     the     application.     The     red     indicates     as     built     coverage. 



 A     neighbor     dispute     about     size     and     use     of     the     easement     has     sparked     8     years     of     litigation.     I’ve 
 emailed     this     neighbor     recently     in     continued     attempt     to     find     global     settlement.     I     offered     to     entirely 
 withdraw     claims     of     the     non     conforming     use     in     exchange     to     return     the     easement     to     its     original 
 size.     I’ve     asked     this     neighbor     to     please     share     the     evidence     that     gave     them     reason     to     change     the 
 size     of     the     easement     in     the     middle     of     the     zoning     complaint     that     they     intitiated     while     I     was     out     of 
 town     over     a     Christmas     Holiday.     This     neighbor     did     not     respond. 

 I     have     not     seen     any     evidence     that     supported     the     change     in     easement     size.     This     neighbor     has 
 bound     buyers     remorse     regarding     their     serviant     private     land     rights     on     an     easment     to     their 
 scattershot     zoning     complaint.     This     has     allowed     them     to     leverage     a     complaint     putting     their 
 neighbor     under     duress     of     zoning     enformcement     to     gain     private     land     rights     they     ought     not 
 possess.     Seeing     and     understanding     the     reason     behind     their     actions     would     greatly     contribute     to 
 understanding     and     aiding     in     resolution     for     my     family     in     this     dispute.      Our     families     share     this 
 neighborhood.     If     one     neighbor     feels     entitled     to     take     more     than     their     fair     share,     their     actions 
 demonstrate     that     their     desires     and     interestes     are     more     important     than     the     public     trust     in     fair     and 
 uniform     zoning     enforcement.     By     dismissing     accountability     for     their     miss     representations     of     the 
 easement     size     and     now     opportunity     for     reasonable     compromise,     the     recourse     I     have     is     to 
 correct     the     record     through     this     application. 

 Perhaps     the     most     significantly     damaging     error     made     by     the     city     during     the     8     years     of     litigation     is 
 the     city’s     insistence     that     my     private     land     rights     could     be     diminished     on     the     easement     due     to     a 
 historical     zoning     permit  3  neither     I     nore     my     predecessors     in     title     were     party     to.     The     Environmental 
 Court     has     found     the     the     City     erred     on     this     position.  4  It     is     illegal     for     the     city     to     attempt     to     limit     my 
 private     land     rights     using     finality     from     that     zoning     permit.     The     zoning     permit     characterized     the 
 easement     as     green     space,     for     the     purposes     of     achieving     lot     coverage     offset     to     gain     approval     for 
 an     unpermitted     deck     installed     in     violation     to     lot     coverage.      I     am     not     sure     why     this     plan     was 
 approved     because     there     is     a     car     parking     on     the     easment     concurrent  5  to     the     permit     approval. 
 Google’s     street     view     is     a     common     resource     for     Planners     and     google     universally     shows     the     SPA 
 parking     area.     Of     note,     this     plan     also     permitted     a     fence     installation     that     entirely     excluded     158 
 North     Willard     owners     from     accessing     the     easement. 

 By     not     being     party     to     this     permit,     my     property     was     unable     to     represent     our     private,     enlarged,     pre 
 existing     non     conforming     land     rights     and     prevent     this     negatively     impactful     and     ultimately 
 unecessary     City     position     from     polluting     all     subsequent     decisions     arising     from     the     Complaint. 

 The     reason     this     aggressive     litigation     is     so     damaging     is     because,     there     is     actually     an     addendum 
 to     the     CDO     that     allows     uses     to     be     enlarged     across     boundary     lines,     like     occurred     with     the     SPA 
 use.     The     SPA     represents     a     single     non     conforming     use.     Yet,     on     my     side     of     the     boundary,     the     use 
 has     been     treated     like     a     violation.     On     the     complaining     adjacent     neighbor     side,     the     use     has  not 
 been     treated     like     a     violation.     The     city     has     insisted     I     remove     gravel     on     my     side     of     the     boundary 
 with     details     like     depth     of     removal,     top     soil     specifications     etc.     Yet     the     gravel     past     the     imaginary 

 5  See     Attachment     5     -     Specifically     the     Aug     2011     Car     on     SPA     and     easement 
 4  See     Attachemnt     4     -     Order     for     Motion     in     Limine 
 3  See     Attachment     3,     158     Fence     and     Deck     Permit 



 boundary     line     on     my     neighbors     side     of     the     property     is     not     enforced.     Inequity     like     this     is     a     public 
 concern     which     requires     articulation     and     visibility     to     minimize     and     prevent     harm,     not     only     to     my 
 family     but     to     future     residents     that     may     purchase     a     similar     property.     To     fairly     enforce     the 
 ordinance,     this     example     should     demonstrate     why     it     is     important     to     enforce     the     entirety     and     not 
 just     a     single     piece     of     a     non     conformity.     I     do     not     prefer     to     spend     my     time     writing     briefs     for     never 
 ending     piece     meal     litigation.     Because     the     settlement     with     Dan     Richardson     intends     that     I     shall 
 finally     have     a     valid     plan     site     plan     for     my     property,     it     is     necessary     to     reconcile     that     settlement, 
 with     the  entire  ordinance,     contradicting     city     enforcemenmt     treatements,     as     well     as     the     decisions 
 on     the     matter     to     date     in     order     to     achieve     a     single     uniform,     repeatable     and     trustworthy     outcome. 

 Demonstrate     the     Use     Meets     Pre     Existing     Non     Conforming     Status: 
 Per     the     evidence     provided,     please     find     that     the     use     of     parking     on     the     easement     and     to     the     south 
 of     the     barn     constitutes     a     pre     existing     non     conforming     use     that     has     not     ceased     for     a     period     of     one 
 year     and     therefore     may     be     resumed. 

 The     city     has     a     policy  6  that     controls  all  non     conformities.     It     states:      “Due     to     concerns     about     the 
 availability     of     information/records     prior     to     1973,     any     nonconformity     that     meets     the     following 
 criteria     will     be     considered     a     pre-existing     nonconformity:” 

 1)     May     have     been     subject     to     obtaining     zoning     permits     prior     to     April     26,     1973; 
 ●  See     the     1968     Permit     to     Repair     “Cars     and     Junk     Cars”.  7 

 2)     Can     be     documented     to     have     existed     prior     to     that     date; 
 ●  See     the     timeline.  https://time.graphics/line/537014  The     use     of     car     repair,     parking,     and 

 ingress     and     egress     all     existed     both     to     the     north     and     south     of     the     driveway     prior     to     1973  8  . 
 ●  Additionally,     when     the     easement     was     created     in     1983,     the     applicable     ordinance     contained 

 an     addendum  9  for     uses     to     be     enlarged     across     boundaries     when     adjacent     properties     are 
 owned     by     the     same     person.     The     easement     is     documented  10  to     have     been     created     and 
 be     used     for     parking     prior     the     applicable     provision     being     removed     from     the     ordinance. 

 3)     Has     continuously     existed     thereafter; 
 ●  Multiple     affidavits     and     pictures     demonstrate     this     is     true.  11  City     staff     have     also     noted     this 

 to     be     true.     Contrary     to     what     the     city     has     represented     in     its     testimony,     the     March     2013 
 photo     of     the     Gravel     Maintenance     does     confirm     a     disturbance     in     the     SPA     for     at     least     one 
 car     prior     to     the     maintenance     occuring.     The     parking     area     is     plainly     visible.     Please     see     the 
 timeline     which     visually     represents     the     mass     of     the     evidence.     The     Statement     of     Historical 
 Usage     by     Mr.     Leclair     discusses     the     easment     and     its     purpose     of     parking. 

 4)     Has     no     City     or     other     germane     record     to     the     contrary. 
 ●  One     neighbor     amongst      many     neighbors     has     claimed     no     parking     occured     in     this     area     for 

 a     period     of     19     months,     from     July     2012     until     May     2014.     The     below     3     bullets     demonstrate 
 the     complaining     neighbors     claim     of     a     19     month     discontinuance     does     not     stand     on     its     own 

 11  See     attachments     5     and     8     -     All     pictures     and     affidavits     are     relevant 
 10  See     Attachment     10     -     Statement     of     Historical     Usage     -     Last     2     paragraphs 
 9  See     Attachement     9      -     Addendum     Provision 
 8  See     Attachment     8     -     These     affidavits     address     the     1960s     -     Brodeur,     Demag,     Hartnett,     Lavalley     affidavits 
 7  See     Attachment     7     -     The     1968     Permit     Log 
 6  See     Attachment     6     -     City     Policy     on     Non     Conformities 



 merits     nor     meet     the     discontinuance     standards     of     pre     existing     non     conformities.     Because 
 this     testimony     does     not     achieve     the     minimum     discontinuance     interval     it     should     not     be 
 considered     a     germane     record     to     the     contrary. 

 ○  The     August     2011     Google     Street  12  photo     shows     a     car     on     the     SPA     and     easement. 
 ○  The     Cleary     photo     of     the     SPA     on     March     7,     2013  13  ,     on     the     same     day     of     but     prior     to 

 gravel     maintenance     in     the     SPA     shows     the     disturbance     of     at     least     one     spot.      This 
 disturbance     is     consistent     to     the     8/2011     Google     Photo. 

 ○  The     July     28th     2013     video  14  of     a     blue     car     to     the     south     of     the     driveway,     within     2 
 weeks     of     closing     on     164     North     Willard.     This     movie     demonstrates     the     continuity     of 
 the     historical     knowledge     and     use     transferred     from     previous     owner     to     current 
 owner. 

 Other     Related     Topics     to     Request     1 
 It     should     not     be     unusual     to     seek     a     determination     request     on     another’s     property     when     an 
 easement     exists.     Determinations     are     exercises     in     if     the     evidence     available     meets     the     standards 
 of     the     city     policy.     Non     Conformity     determinations     should     not     be     treated     any     differently     by     city 
 staff     based     on     who     requests     the     determination     or     where     the     non     conforming     use     exists     or     by 
 any     individual’s     intention     surrounding     the     non     conformity. 

 During     a     May     21,     2019,     subsequent     DRB     hearing,     Principal     Planner     Gustin     has     written     in     his 
 staff     report     the     use     may     have     been     discontinued     in     2016.     I     remind     the     City     Staff     that     there     was     a 
 court     order  15  to     not     use     the     SPA     for     cars     in     place     for     that     entire     summer     causing     vegetation     to 
 encroach     more     than     usual.     The     order     states     my     property     rights     not     be     harmed     from     its 
 issuance. 

 There     is     a     previous     permit     that     was     withdrawn     about     a     pre     existing     non     conforming     gravel 
 structure     to     the     south     of     the     barn     which     Mr     Gustin     administered.     But     there     is     no     permit     or 
 decision     about     uses     to     the     south     of     the     barn     or     on     the     eaement.     Uses     and     structures     are     distinct 
 concepts     in     our     ordinance.     The     2’     strip     has     a     decision     about     its     use     and     a     subsequent     seperate 
 decision     about     its     structure     (appeal     was     withdrawn     as     part     of     a     settlement).     The     enforcement 
 action     that     began     this     entire     process     back     in     2014     was     about     a     use.      I     respectfully     request 
 Principal     Planner     Gustin     to     apply     the     methodology     used     by     Jeanne     Frances     and     Kim     Sturtevant, 
 across     the     rest     of     the     parking     use     in     order     to     achieve     fair,     equitable     and     repeatable     outcomes     by 
 enforcement     of     the     ordinance.      Mr     Gusting     indicated     he     is     unwilling     to     use     their     methodology.  16  If 
 Mr.     Gustin     is     unwilling     to     apply     the     previous     methodology     (a     use     violation),     then     what     is     the 
 correct     methodology,     and     why     did     the     city     choose     to     enforce     an     outcome     arising     from     a     flawed 
 enforcement     process? 

 Importance     of     the     Entirety: 

 16  See     attachment     12     -     Scott     Gustin     Permit     Comment 
 15  See     Attachment     11     -     Court     Order     preventing     vehicle     use 
 14  Attached     to     ZP21-560     as     “Purvis     Car     Video.MP4” 

 13  See     Attachment     5,     specifically     The     March     2013     Photo     from     the     Cleary’s     show’s     a     disturbance     of     at     least 
 one     spot     immediately     prior     to     gravel     being     re     applied 

 12  See     Attachment     5,     specifically     the     Aug     2011     Car     on     SPA     and     easement 



 When     pre     existing     non     conformities     can     be     enlarged,     an     affirmative     response     to     Request     2     is     the 
 only     way     to     ensure     an     implementation     of     the     ordinance     is     fair     and     respects     the     ability     for 
 enlargement.     We     all     are     familiar     with     the     expression     “Can’t     see     the     forest     for     trees”.     To     date,     that 
 is     what     has     occurred.     The     city,     has     focussed     too     narrowly     on     a     single     piece     of     a     non     conformity 
 instead     of     the     entire     non     conformity.     This     has     left     2     of     3     parcels     underlying     the     parking     use 
 without     a     controlling     decision     documenting     the     nature     of     the     non     conformity     and     preventing 
 resumption     of     the     use. 

 Throughout     the     8     years     of     litigation,     I     have     notified     the     city     staff     that     their     enforcement     only 
 represented     a     portion     of     the     non     conforming     use.  17  The     overwhelming     pictures,     evidence,     and 
 testimony     from     the     complaining     party     demonstrates     the     use     never     ceased.     At     what     point     does 
 the     city     have     a     responsibility     to     update     and     ensure     their     enforcement     represents     the     actual 
 object     the     city     desires     to     enforce? 

 The     city     has     invested     much     litgation     effort     to     hold     me     accountable     to     permit     I     was     not     party     to  18  . 
 If     the     city     truely     believed     the     parking     on     the     easement     was     dissallowed     by     this     earlier     permit, 
 shouldn't’     a     code     enforcement     violation     have     been     issued     on     the     easement     to     ensure 
 enforcement     of     the     ordinance     aligned     with     the     city     actions?      Why     should     I     need     to     go     through     the 
 considerable     hassle     and     expense     of     removing     gravel     above     the     electrical     line     to     my     barn,     while 
 the     contiguous     compacted     gravel     goes     unenforced     on     my     neighbor’s     property?     The     city’s     own 
 actions     are     self     contradicting     in     a     manner     that     acutely     and     negatively     impacts     my     lot     alone. 

 In     logic,     when     parts     of     the     whole     are     distinct,     the     sum     of     the     parts     will     always     equal     the     whole. 
 However,     if     those     parts     are  related  ,     summarizing     the     total     within     each     part     will  never  equal     the 
 whole.     Framed     like     the     determination     request     in     front     of     us,      if     the     ordinance     prevented     the 
 easement     from     ever     containing     legal     car     parking,     then     a     decision     on     the     use     of     each     individual 
 parcel     within     the     SPA     use     would     always     achieve     the     same     outcome     as     a     decision     about     the 
 entirety     of     the     use     on     the     SPA.     However,     under     this     ordinance     addendum,  19  non     conforming 
 uses     can     be     enlarged.     The     easement     can     contain     an     enlarged     non     conforming     use     per     the 
 ordinance.     Therefore,     the     parcels     underlying     the     SPA     are     related     and  not  distinct.     The     easement 
 use,     and     all     uses     falling     under     this     provision,     will     not     be     accurately     assessed     if     only     a     single 
 parcel     of     the     use     has     been     determined     to     be     a     violation. 

 The     Bianci     provision  20  ,     which     was     applied     to     the     2’     strip     of     the     SPA,     specifically     allows     for     pre 
 existing     non     conformities     to     be     granted     “consideration     and     allowances”     not     afforded     to     bianci 
 violations.     I     request     the     City     grant     this     enlarged     non     conforming     use     the     consideration     and 
 allowances     of     being     assessed     in     its     entirety;     because     of     the     city’s     stated     interest     of     fairly 
 enforcing     its     ordinance. 

 20  See     Attachment     15     -     Bianci     Provision      i 
 19  See     Attachment     9     -     Addendum     Provision 
 18  See     Attachment     3     -     158     North     Willard     Fence     and     Deck     Permit 

 17  See     Attachment     13,     A     site     plane     with     a     settlement     offer     prior     to     mediation     in     2016 
 See     Attachment     14,      A     site     plan     submitted     per     a     DRB     request     on     5/21/19. 



 Further,     recognizing     the     non     conformity     in     its     entirety     instead     of     as     its     pieces     will     minimize 
 precision     errors     in     city     enforcement.     We     all     know     weeds     and     vegetation     encroach     in     gravel 
 starting     from     the     edges.     In     this     non     conforming     use,     the     edges     of     the     parking     area     includes     both 
 the     easement     and     the     area     to     the     south     of     the     barn.     Principal     Planners     regularly     cite     “the     green 
 ness’”     characteristic     from     ortho     photos     as     a     surrogate     data     point     to     demonstrate     the     lack     of 
 continuity     of     a     parking     use.      It     is     perfectly     reasonable     that     these     edges     would     be     more     green 
 than     the     2’     stip     within     the     SPA.     If     the     green     is     assessed     from     within     the     smallest     possible     distinct 
 zoning     unit,     without     context     to     its     surroundings,     the     fundamental     characteristic     of     an     an     edge     is 
 lost     and     no     longer     inherent.     A     greener     edge     of     a     parking     area,     without     context     from     the     entirety, 
 would     inappropriately     be     a     candidate     for     discontinuance     when     reviewing     orthophotos. 

 Request     3: 
 Please     require     my     site     plan     be     included     in     the     conditions     of     approval     to     ZP21-     275     so     that     the 
 city     and     all     interested     parties     to     this     permit     may     be     aware     of     the     relevant     characteristics     of     my 
 lot. 

 Upon     signing     the     settlement,     Mr.     Gustin     and     I     moved     to     approving     the     fence     permit.     Mr.     Gustin 
 asked     for     additional     information     as     per     the     settlement     to     show     the     lot     coverage     was     not 
 expanding.     I     provided     the     additional     detail     with     expectation     it     would     be     used     to     supplement     the 
 site     plan.     The     supplementary     document     was     used     in     the     conditions     of     approval  instead  of     my 
 site     plan.     Fence     permits     require     site     plans     for     approval.     The     supplementary     document     does     not 
 contain     an     assertion     that     existed     in     my     site     plan     which     indicated     compacted     gravel     exists     in     the 
 portions     of     the     SPA     in     front     of     you     today.     By     using     the     supplementary     document     in     place     of     my 
 site     plan     in     the     codnitions     for     approval,     the     Principal     Planer     Gustin     has     changed     intent     behind     my 
 site     plan.     The     same     complaining     neighbor     is     writing     letters     in     response     to     these     permits 
 accusing     me     of     bad     faith     because     of     the     miss     representation.      Mr.     Gustin     has     disregarded     my 
 request     to     use     the     document     I     titled     as     “site     plan”     within     the     approval.     He     believes     I     am     trying     to 
 seek     a     back     door     approval     which     I     am     not.     Mr     Gustin     needs     to     administer     permits     without 
 misrepresenting     my     site     plan     or     intent     behind     it. 

 Conclusion: 
 The     evidence     demonstrates     the     parking     use     at     the     164     Property     to     the     south     of     the     driveway 
 and     barn     predates     the     relevant     ordinance     and     therefore     should     be     treated     like     a     pre     existing     non 
 conformity.     To     date,     it     has     not     been.     Zoning     enforcement     sometimes     is     not     as     precise     as     we     all 
 would     hope.     Mistakes     can     be     made,     but     city     made     mistakes     should     be     corrected,     not     paved 
 over     to     cause     later     harm     to     unsuspecting     property     owners.     The     record     demonstrates     that 
 enforcing     my     non     conforming     parking     in     its     piecemeal     form     instead     of     in     its     entirety     has 
 contributed     to     the     self     contradicting     decisions     and     and     inconsistent     application     of     the     ordinance. 
 The     entire     ordinance     has     not     been     enforced     leaving     my     propert     without     the     protective     provision 
 within     the     ordinance.     There     are     repeated     patterns     of     miss     representation,     poor     quality     work 
 product,     withholding     of     relevant     evidence     to     better     achieve     desired     outcomes,     and     overly 
 agressive     litigation     are     evident     throughout     the     decisions     to     date.     These     actions     and     patterns 
 have     created     significant     mishandling     in     the     enforcement     by     painting     this     use     as     a     violation 
 instead     of     a     pre     existing     non     conformity. 



 When     city     staff     ignore     submitted     site     plans     for     over     8     years,     their     own     actions     create     inefficient, 
 long     lasting     sequential     litigation     where     enforcement     never     respects     or     acknowledges     the     entire 
 non     conformity.     I     defend     these     interestes     vigorously     because     these     truths     are     relevant     while 
 sharing     our     neighborhood     with     the     complaining     neighbor.     These     interests     are     vitally     important     so 
 that     city     staff     may     improve     their     processes     and     implement     the     ordinance     to     the     betterment     of     all 
 residents. 

 I     am     not     here     in     front     of     you     saying     a     violation     was     handled     unfairly.     I     am     here     saying     a  legal  pre 
 existing     non     conforming     use     has     been     miss     represented     as     a     violation.     Please     extend     the 
 incomplete     enforcement     to     completion     and     issue     determinations     on     the     remaining     SPA     usage 
 and     the     entirety     of     SPA     usage     so     that     we     may     better     integrate     the     Settlement     achieved     with 
 Head     City     Attorney     Dan     Richardson     with  all  the     evidence     at     our     disposal     and     the  entire 
 ordinance.     Thie     request     will     create     a     fair,     uniform     and     holistic     outcome     for     the     entire     non 
 conformity,     not     just     a     piece     of     it.     Achieving     a     valid     site     plan     is     of     critifcal     zoning     importance     to     my 
 property     and     the     well     being     of     my     family.      We     desire     peace     from     never     ending     zoning     litigation 
 arising     from     biased     complaints     and     errors     in     zoning     enforcement. 

 Thank     you, 
 Sincerely, 
 Luke     Purvis     and     Christina     Lauterbach 



 164     166     North     Willard     Site     Plan     –     Submitted     9/2/22     for     Determination 

 This     site     plan     includes     in     Blue     the     constructed     coverage     elements     agreed     up     in     the     site     plan     with     Head     City     Attorney     Dan     Richardson.     The     yellor 

 lines     show     the     expected     turn     around     behavior     of     cars     into     a     dedicated     area     for     ingress     and     egress     by     vehicles.     Per     the     settlement     an     updated     site 

 plan     will     submitted     after     the     settlement     work     is     completed.     Final     dimensions     will     be     provided     then. 

 The     orange     boundary     shows     the     easement     which     is     owned     by     158     North     Willard.     The     easement     is     and     has     been     entirely     fenced     into     164     North 

 Willard     Lot     since     its     creation     but     for     a     brief     period     when     current     158     North     Wilard     began     removing     portions     of     the     fence.     164     North     Willard     is     the 

 dominant     tenant     rights     holder.     The     yellow     rectangle     is     a     parcel     that     in     1968     was     transferred     from     158     North     Willard     to     164     North     Willard 

 The     red     shows     the     compacted     gravel     that     has     been     part     of     the     SPA     use,     but     not     included     in     the     enforcement     to     date. 



 164     166     North     Willard     Site     Plan     –     Submitted     9/2/22     for     Determination 















































VERMONT SUPERIOR COURT
Environmental Division
32 Cherry St, 2nd Floor, Suite 303,
Burlington, VT 05401
802—951—1740

www.vermontjudiciary.org

Docket No. 88—7—19 Vtec

Purvis North Willard Street l

ENTRY REGARDINGMOTION
Title: Moon in Limine Motion in Limine (Motion: 2)
Filer: Hans G. Huessy, attorney for Appellant Luke Purvis

Filed Date: November 19, 2020

Response in Opposition to Appellant’s Motion in Limine filed on November 30, 2020, by
Kimberlee J. Sturtevant, attorney for the City of Burlington.

Reply in Support of Appellant’s Motion in Limine filed on December-1, 2020, by Hans G. Huessy,
attorney for Appellant Luke Purvis.

The motion is DENIED.

Appellant Luke Purvis (”Applicant”) appeals a June 28, 2019 decision of the City of
Burlington Development Review Board (”DRB”) determining that a three-unit dwelling and
associated parking areasl on Applicant’s property could not be recognized as lawful preexisting
nonconforming uses or unenforceable zoning violations? Presently before the Court is

Applicant’s motion in limine to address the scope of the issues for trial and establish whether the
Court will hear evidence as to Appellant’s right to use the ”south parking area” or ”easement
area” (”Disputed Area” or ”DA”) to the south of Appellant’s driveway. The City of Burlington
(”City”) contends that Appellant is precluded from introducing evidence regarding the use of the
DA.

1 The associated parking areas include one north and one to the south of the driveway.
2 Applicant owns property located at 164 North Willard Street in Burlington, Vermont and appeals the DRB decision
for the purpose of identifying an unpermitted triplex and two unpermitted parking areas on his property as lawful
preexisting nonconformities, or, in the alternative, as zoning violations which cannot be prosecuted due to the 15-
year statute of limitations set forth in 24 V.S.A. § 4454(3).
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Applicant is represented by Hans G. Huessy, Esq. The City of Burlington is participating as

an interested person in this matter and is represented by Kimberlee J. Sturtevant, Esq.

Discussion

Currently before the Court is Applicant’s motion in limine to include evidence addressing
Applicant’s right to use the DA and that Applicant’s use was not discontinued. Applicant seeks
to present evidence that the DA is a preexisting nonconforming use, or, in the alternative, that
the use was approved in the prior owner's 1968 permit. These issues are raised in Question 3 of

Applicant’s Statement of Questions, which asks: ”Did the [DRB] err in determining that
Appellant’s property does not have a parking area located to the south of the paved driveway?”
See Appellants Statement of Questions at 1, filed Aug. 12, 2019.

Applicant argues that claim preclusion does not bar discussion of whether the DA was a

preexisting nonconforming use because the August 23, 2016 settlement agreement3 preserves
all ”arguments and contentions . . . in the event of subsequent litigation concerning permits
and/or violations of nonconformance.” See Purvis Nonconforming Use, No. 45-5-15 Vtec. slip op.
at 1—2 (Vt. Super. Ct. Envtl. Div. Sept. 26, 2016) (Durkin, J.) (addressing the settlement
agreement). Applicant also contends that because the 2015 DRB decision in Ms
Nonconforming Use did not disclose the 1968 permit until after the DRB’s decision and 2016
settlement agreement was executed, claim preclusion should not apply. As a final point,
Applicants assert that the City is barred from asserting the defense of collateral estoppel or res

judicata at trial as the City failed to raise the issue in a responsive pleading or move to strike or
dismiss Applicant’s Questions addressing the DA.

The City counters that issues concerning the DA have already been addressed though
prior litigation and nal permit decisions including a 2011 zoning permit identifying the DA areas
as green space, the final 2015 DRB decision, and the Vermont Supreme Court decision in the prior
litigation. In re Purvis Nonconforming Use, 2019 VT 60. The City also argues that they are not

precluded from raising issues regarding Applicant’s Statement of Questions prior to or during a

de novo hearing.

I. Whether the City is barred from asserting claim preclusion when the City did not
move to strike or dismiss Question 3 of Applicant’s Statement of Questions.

Applicant argues that, pursuant to V.R.C.P. 8(c), the City waived the affirmative defense
of res judicata or claim preclusion.‘ Merrilees v. Treasurer 159 Vt. 623, 623 (1992) (mem.)

3 A settlement agreement was reached and the Court issued a stipulated order in Purvis Nonconforming Use, Docket
No. 45-5-15 Vtec. dismissing the matter without prejudice and noting that the underlying Burlington Development
Review Board decision shall become enforceable. See Purvis Nonconforming Use, No. 45-5-15 Vtec. slip op. at 1 (Vt.
Super. Ct. Envtl. Div. Sept. 26, 2016) (Durkin, 1.); see also |n re Purvis Nonconforming Use No. ZP1 5-O797AP, Findings
of Fact at 1—3 (Burlington Dev. Rev. Bd. Apr. 24, 2015).
4 The waiver rule is premised on the necessity to provide notice to all parties regarding the issues on appeal.
Merrilees v. Treasurer 159 Vt. 623, 623 (1992) (mem.). ln accordance with this, the Vermont Supreme Court has

accordingly permitted exceptions to this general rule where "notice considerations are not implicated.” .
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(noting that res judicata is an affirmative defense). The City argues V R E C P 5(f) requires that
”[n]o response to the statement of questions shall be filed” and therefore the City did not waive
claim preclusion. We agree.

The Vermont Supreme Court has held that claim preclusion, a principal barring the
relitigation of claims already determined between parties, ”operates with more flexibility when
applied to municipal zoning decisions than to civil decisions." In re Ferro & Pomerov
DemoZConst. Permit, No. 197-10-09 Vtec, slip op. at 5 (Vt. Super. Ct. Envtl. Div. Nov. 22, 2011)
(Durkin, J.) (citing In re Dunkin Donuts Site Plan Amendment Application, 2004 VT 123, 1111 10-
11); see generally Faulkner v. Caledonia County Fair Assoc., 2004 VT 123, 1H] 8—10, 178 Vt. 51.
Indeed, within the Environmental Division claim preclusion ”does not apply to administrative
proceedings as an inexible rule of law.” In re Carrier, 155 Vt. 152, 157 (1990). Although the
principles of claim preclusion ”generally apply in zoning cases as in other areas of the law," the
doctrine of finality under 24 V.S.A. § 4472(d) is a distinct set of preclusive rules developed
specifically for zoning proceedings of this nature. In re Application of Lathrop Ltd Partnership,
2015 VT 49, 1] 59; In re Wells Accessory Bldg. Application, No. 177-12-14 Vtec, slip op. at 3 (Vt.
Super. Ct. Envtl. Div. Aug. 11, 2015) (Durkin, J.).

Finality provides an exclusive remedy for contesting a zoning act or decision which
requires that ”all interested parties be bound by [the act or decision] . . . and shall not thereafter
contest, either directly or indirectly the decision or act” in any subsequent proceeding. 24 V.S.A.
§ 4472(d); In re Ashline 2003 VT 30, 111] 8—11, 175 Vt. 203. Given the flexibility of claim
preclusion, the role of § 4472 in barring collateral attack on the 2015 DRB and subsequent 2019
Supreme Court decisions, and the plain language of V.R.C.P. 5(f), which requires that ”no
response be filed,” we see no basis for barring the City from asserting claim preclusion. Therefore,
the City is not barred from asserting these defenses at trial.

ll. Whether Applicant is precluded by the 2011 Zoning Permit No. 12-0277CA from
asserting that the south parking lot was included as part of the 1968 permit.

The City contends that use of the DA for parking constitutes a collateral attack, pursuant
to 24 V.S.A. § 4472(d), on a final 2011 zoning permit issued to owners of an adjacent property at
158 North Willard Street, which identifies the DA, or easement area, as ”green space.” See
Appellee City of Burlington’s Exhibit 1, filed Nov. 20, 2020 (including Zoning Permit 12-0277CA,
which sought the addition of a wooden deck). Applicant counters that neither Applicant nor his

predecessor in interest sought interested person status as a party to that permit application,
received notice, or sought to challenge the permit’s purpose to add a deck.

Generally, a failure to timely appeal decisions such as the cited the zoning permit approval
here ”binds all interested parties to the determinations made therein.” 24 V.S.A. § 4472(d); In_rg
Banyai Variance, No. 53-5-18 Vtec, slip op at 6 (Vt. Super. Ct. Envtl. Div. Ian. 04, 2019) (Walsh, J.).
The Vermont Supreme Court, however, has shown a clear reluctance to apply § 4472(d) broadly
in circumstances involving neighbors’ failure to appeal a zoning decision where there is little or
inadequate notice or participation. In re Burns Two-Unit Residential Bldg, 2016 VT 63, 1] 14, 202
Vt. 234 (2016) (noting that a neighbor’s failure to appeal where neighbors had little or no means
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of gaining notice raises due process concerns); see also In re Fairchild, 159 Vt. 125, 131 (1992).
This case mirrors the concerns expressed in Burns Two-Unit Residential Bldg. Namely, where
there exist few means of receiving adequate notice and neither Applicant nor his predecessor in
interest entered an appearance or were joined as an interested party to participate. See Alpine
Haven Prop. Owners Ass'n, lnc. v. Deptula, 2003 VT 51, 1] 14, 175 Vt. 559 (2003) (noting that a
homeowner was a ”party in a prior action; thus the privity requirement [of collateral estoppel] is

satisfied”).

Moreover, the City has made no showing that Applicant constituted an interested party,
pursuant to 24 V.S.A. § 4465(b)(3), or that proper notice given. Pursuant to 24 V.S.A.
§ 4465(b)(3), an interested party is an individual that owns or occupies property in the immediate
neighborhood of the subject property and ”who can demonstrate a physical or environmental
impact on the person's interest under the criteria reviewed, and who alleges that the decision or
act, if confirmed, will not be in accord with the policies, purposes, or terms of the plan or bylaw
of that municipality.” While Applicant is a neighbor who currently owns adjacent property, the
City has made no showing that Applicant’s interests were impacted. For these reasons, we
conclude that Applicant is not collaterally estopped from arguing that the portion of the DA that
is located on the neighboring property is a preexisting nonconforming use due to the issuance of
a 2011 zoning permit No. 12-0277CA that refers to the DA as a ”green space.”

III. Whether Applicant is precluded by the 2019 Vermont Supreme Court decision from
asserting that south parking lot was a preexisting nonconforming use.

Applicant further argues that neither the 2015 DRB decision nor the 2019 Supreme Court
decision addressed whether the DA was a (1) pre-existing non-conforming use or (2) was part of
the '68 Permit that allowed the prior owner to work on cars and junk cars on the property.
Applicant claims that the sole argument presented to the DRB in the prior litigation was that the
DA was a Bianchi violation, and therefore the issues of whether the DA is a preexisting
nonconforming use or as an implied component of the 1968 permit are not barred. In addition,
Applicant argues he and the City expressly agreed in the settlement agreement that claim
preclusion would not bar future litigation of any issue not resolved by the 2015 DRB decision.
The City counters that the 2019 Decision precludes this subsequent, collateral review of the DA.

Here, the 1968 permit was not disclosed until after the settlement agreement and the
2015 DRB decision. While this issue could not be litigated in the 2015 DRB proceeding, it was
raised before the Environmental Division and the Vermont Supreme Court in the subsequent
litigation. Applicant identified the 1968 permit and moved for relief from the September 26,
2016 Stipulated Order over one year later in March of 2018. See ln re Purvis No. 45-5-15 Vtec,
slip op. at 1—4 (Vt. Super. Ct. Envtl. Div. Sept. 25, 2018) (Durkin, 1.); see also In re Purvis, No. 45-
5-15 Vtec, slip op. at 1—3 (Vt. Super. Ct. Envtl. Div. Jan. 15, 2018) (Durkin, J.) (addressing
Applicant’s motion to reconsider). In the motion Applicant argued that new evidence provided
further grounds for extending the August deadline recorded in the Stipulated Order. M. at 3—4

(discussing newly discovered evidence and denying Applicant’s motion for relief as untimely); see
also In re Purvis Nonconforming Use, 2019 VT 60, 1H] 5—11 (upholding the Environmental
Division’s decision). In both the Environmental Division’s Entry Order and Supreme Court
E1119! RegardingMotion Page 4 of5.
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Decision concerning the motion for relief, the settlement agreement and newly discovered
evidence, the 1968 permit, were before the Court.

The Supreme Court addressed the new evidence, stating that ”[Applicant argues that] the
late disclosed 1968 permit supports an inference that the parking area should be treated as a

grandfathered structure rather than as a noncompliant structure that has remained in place for
fifteen years.” ln re Purvis Nonconforming Ug, 2019 VT 1H] 10—13 (noting that the Applicant
contends ”this distinction is important because as a grandfathered use, it would not be
considered abandoned if not used for only sixty days; it would only be considered abandoned
after one or two years of non-use”). Upon consideration of this evidence, the Supreme Court
concluded that the Stipulated Order was a final judgement such that there were no ”outstanding
issues to be decided” and the new evidence was untimely under V.R.C.P. 60(b). . (citing Russell
v. Russell, 157 Vt. 295, 301 (1991)). The scope of the 2019 Decision and this Court’s Entry Order
both considered whether the new evidence justifies reopening that litigation and concluded that
it did not. See In re Purvis, No. 45-5-15 Vtec, slip op. at 3 (Jan. 25, 2019); In re Purvis

Nonconforming Use, 2019 VT 1H] 10-13. Given this ruling, this Court is bound by precedent,
which precludes Applicant from raising issues and introducing evidence denied as untimely by
the 2019 Supreme Court Decision.

Conclusion

For the reasons stated above, we DENY Applicant’s motion in limine. Therefore, this
Court concludes that Applicant is precluded from introducing evidence regarding the prior use
and permitting of the DA.

So Ordered.

Electr nically signed on December 8, 2020 at Newfane, Vermont, pursuant to V.R.E.F. 7(d).

(vim.
Thomas g. Durkin, Superior Judge
Environmental Division
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Below is most of the photographic evidence of the use of the easement and a portion of the 1968 parcel 
to the south of the barn. There is code enforcement “research”. Lots of the photos are from iPhones, 
spaced a year apart. I’ve tried to call out some physical attributes in the photos to demonstrate the 
passage of time (usually 1 year between each).  The photos show the structure and continuous nature of 
legally pre-existing non-conforming use by cars of this area. 

 

2014 Code Enforcement Notes: Jeanne Francis: Scott any thoughts about this? Seems pretty clear she 
assessed the 15 year SOL of the gravel structure to the south of the driveway and concluded it had 
existed for at least 15 years. How can she write this note but say to remove the structure at the same 
time? She seems like she was confused. Could you or Kim Sturtevant – since she participated in DRB1 
provide a reason as to why the city suppressed this? Please, for the integrity of your office. Please stop 
ignoring the notes previous city staff that don’t suit your aggressive and antagonistic attempts to end 
non conformities. 

 

  



June 2021:   -The Blue truck remained in this position from around December 2020 until May 2022, 
when I towed it as part of the settlement agreement. The front of the truck is on the rectangular parcel 
from 1968 beyond the easement. 

    

April 2021: Gravel brown structure. Easter Photos. 

 

  



October 2020: This one is not great…but shows how this area collects a lot of leaves and the gravel (not 
lawn) under the leaves. The rear of the truck is backed beyond the easement onto the 1968 rectangular 
parcel of land. 

 

April 2020: This is a still from a video. Gravel between 2 cars visible which corresponds to the gravel in 
the 10/2020 photo with leaves above. 

 



 

April 2019:  The white rain barrel is visible now to collect rain from the barn. And the 6x6 beams. The 
front of the truck is beyond the easement and onto the 1968 rectangular parcel. 

 

 

 

 

 

April 2018: Bathtub still there. lol. Fence color is weathered from 2017 photo. 

 

 

 



 

2018 Ortho: - From 5/21/19 DRB Documentation. Notice the pale green of the surrounding perennial 
lawns from adjacent properties. Notice the green on front lawn of 164 North Willard. Compare the lack 
of green in the gravel structures in to the south of driveway and north of driveway to use as baseline. 

 

April 2017: Also the bathtub from a bathroom remodel that was permitted. Notice the fence is new. 

 



 

April 2016: Winter tires on. Notice the limbed tree is gone. 

 

May 2015: Notice the tree trunk that is limbed. 

 

 

 

 



April 2015: 1) Tree Removal along Dan’s Court.  2) Picture with snow. The snow hadn’t accumulated on 
the gravel yet. The tree truck trailer was backed onto the 1968 parcel to load the chunked logs. 

  

  



November 10 2014:  This is a focus of Jeanne’s photo she provided with her Decision letter. 

 

September 2014: Google Street view showing non green area to south of driveway. 

 

  



May 2014: This one is standing on the gravel to the south of the driveway and pointing camera NNE. The 
car has ropes because it was being used on the SPA structure to remove trees. I only mention because 
there are many vehicle uses on this gravel structure in addition to parking. 

 

 

April 2014: Photo I took to document maintenance of the structure footprint. 

 



 

2013 OrthoPhoto: - Scott this the same 2013 ortho the city has. Just focused on 164 North Willard. 
Gravel to south visible. Notice green perennial lawn in adjacent properties, especially the 158 North 
Willard back yard to south of easement fence. 

 

 

  



March 7, 2013: No gravel has been laid to south of driveway yet. Significantly, the pre-existing gravel 
structure is visible  on both the 2’ strip and easement before the maintenance occurred. Also, please 
notice all the trees that have since been removed which previously obstructed the view. These trees 
provided full privacy between the 158 and 164 North Willard property when leafed.  

 

March 2013 – The gravel maintenance to the south of the driveway has occurred. 

 

 

  



April 2012: Google Street View. Showing gravel to the south of driveway 11 months prior to the 3/7/13 
gravel Maintenance. 

 

2011 Orthophoto: Not Available –I was told the 2011 orthophoto was overexposed and so is not usable. 
That is why it is omitted. In its place, I submit a photo from google maps that show the use of a vehicles 
on the 2’ Strip structure.  Scott, feel free to add orthos here to supplement this data point. 

August 2011 – Car using structure. 8/2011 is during a period of time that Attorney Sturtevant used 
utility usage data that was near zero to make her triplex to duplex discontinuance argument. So for the 
google earth photo to capture an instant of usage during the period of the triplex discontinuance is very 
important to the permanency of the structure for Mr. Leclair.  

 

  



Estimate Spring 2007 – Estimation method explained below. 

 

 

This random photo was taken probably in spring 2007 and was found on Zillow and HomeSource 
webpages prior my purchase of 164 North Willard.  It shows use on the 2’ Gravel Strip Structure. 

I estimate this photo was taken in spring 2007 by:  

 In the upper left on North St, near Dan’s Court the red arrow is pointing at 398 North St. The city 
property database for this property has an entry that a fire occurred on 10/06/2006. 158 North 
Willard also has their deck build which is attributed to 2006. So this photo was most likely taken 
in spring 2007 before the 398 North St. roof was repaired and trees leafed out. Although it could 
have been taken later if the tarp roof lasted for more than a season. 

  



2004 Ortho: Code Enforcement Research not presented to any DRB. “Appears to be materials on south 
side….”. These notes were suppressed by the city as part of their manipulation of evidence to achieve an  

 

2004 Ortho: 

 

  



2004 Ortho: From 5/21/19 DRB Documentation: Notice gravel to the south of the driveway has clear 
contrast to surrounding lawn. The gravel on the easement is plainly visible, but the tree on the 1968 
parcel obscures its ground cover. 

 

 

2000 Ortho: Code Enforcement Notes not presented to any DRB. 

 



 

2000 Ortho: The eastern most car in the photo extends beyond the yellow line representing the 1968 
parcel. 

 

 

1999 Orhto: Code Enforcement Research not presented to any DRB. The note detected the ‘jog’, ie 
structure next to the driveway. “Consistent with 2000 and 2004 GIS.” 

  



1988 Ortho:  Gravel structure and a usage by vehicle to south of driveway is evident 

 

 

Mid 1980s: This photo is from Zeezy and Rabbi Raskin. The Raskin family owned 158 North Willard St in 
the mid-1980s (1985-1988 I believe). This photo is taken from 158 North Willard pointed towards the 
entrance for unit 3 at 164 North Willard. The gravel to the South of the Driveway is visible. Let me know 
if you need the email thread where this was attached for provenance. 
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Z LI 20 -02 Noncon formities

R,eference; BurlingÍon Comprehensive Development Ordinance, Article 5, Part 3: Nonconfonn¡ties

Date: January 15,2020

Pursuant to the authority granted to the Cify's Zoning Administrative Officer under 24 V.S.A. Section 4448,
and Article 3, Part I of the Burlington Comprehensive Developmenl Ordinance, the following administrative
interpretation is intended to ensure consistency and clarity in the interpretation and application of the
Burlington Comprehensíve Development Ordìnance. Pursuant to Sec. 2.3.5 of the Burlington Comprehensive
Development Ordinance any decision or act taken by the adminishative officer may be appealed to the
Development Review Board as specifìed under the requirements of Article 12.

The following policy is to be used in determining whether a lot, structure, or use is a legal
nonconformity (i.e. pre'existing nonconformity). Nonconformity is defined in Article 13

of the Comprehensive Development Ordinance. A pre-existing nonconformity is a lot,
structure, or use that was legal at the time it was creâted, built, or started but no longer
conforms to the ordinance. They were legal prior to a change in the ordinance.

Zoning permit records reaching back to 1973 arc available. Before that, only zoning board of
adjustment decisions are available and date back to the original 1947 adoption of zoning in
Burlington. The lack of zoning pennits prior to 1973 inhibits meeting the burden of proof as to
whether a nonconformity'was permitted prior to 1973.

Policy
Due to concerns about the availability of information/records prior to 1973, any nonconformity
that meets the following criteria will be considered a pre-existing nonconformity:

1) May have been subject to obtaining zoning permits prior to April 26, 1973;
2) Can be documented to have existed prior to that date;
3) Has continuously existed thereafter; and,
4) Has no City or other germane record to the contrary.

William'Ward, Director of & Inspections
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Statement of Historical Usage for 164 North Willard St

I, Hector J. Leclair, being duly sworn hereby state as follows:

History/Description:

I purchased 164 North Willard St., Burlington VT 05401 in April, 1966. 1 raised my family in this house.
This property served as my home office since the date ofpurchase until July 2013 when I sold the property.
In May, 1968, I purchased the rectangular parcel of land immediately to the south ofthe barn structure. In

August 1983, the 164 North Willard property gained benefit ofan exclusive easement over a north eastern
triangle of the property located at 158 North Willard Street Burlington Vt, 05401 . This triangle easement
adjoins the entire westerly edge of the rectangular parcel transferred in 1 968.

Usage:

Barn/Oarage - This structure never served to accommodate the parking needs ofthe property. It has always
been used as a shop. Its first use was as automotive shop to support mechanical and storage needs to

successfully own and drive the #59 stock car from the late 1 960s and through the 1 970s. After the stock car
operation outgrew the barn, the usage of the structure transitioned to support the storage and construction
needs of my real estate development businesses and the bam served those purposes until the property was
sold in 2013.

Parking - The north side ofthe driveway to the east ofthe house has been used for parking since purchasing
the property in 1 966 and to my knowledge before 1966. Beginning in the late-1960s, early-1 970s, I added
gravel to this lot at regular intervals to maintain the parking lot. Each time I added new gravel to the
parking area, I maintained the same footprint as foe previous area, and did not expand or change the
covered area. Most recently, I added gravel in 1996, 2005, and 2013. 1 have added gravel on this lot many
times since my ownership began as vegetation quickly encroaches on the parking area. This northeast lot is
able to park 4 vehicles and spans approximately 35 feet from east to west.

This property has always had high usage needs due to mechanics and contractors visiting the bam, business
associates meeting in my home office, and tenant parking. The north east lot was never able to
accommodate the offstreet parking needs of foe property. In 1983, an easement was created to address the
parking shortage. This easement was intended for and has been used as parking for 164 North Willard since
its creation. Up to 4 cars are able to park on this easement. I installed a metal fence and planted trees along
the easement line as part of this easement's creation. The metal fence stayed in existence, uninterrupted,
without complaint from owners of 1 58 North Willard as a boundary line until it was removed and replaced
by a wooden stockade fence in 2012, prior to the sale of 158 North Willard. I agreed to the replacement of
the metal fence line to wooden stockade because of the improvement to privacy. The wooden fence was
intended to be the boundary line replacement of foe metal fence. Maintenance of this easement area, since
its creation, included weeding, mowing, adding gravel and dirt as needed and snow removal, which 1
performed.

Finally, 1 parked trailered equipment on foe rectangular parcel that was transferred in 1968 as needed.

Dated at Burlington, Vermont this day ofAugust, 2014.

S

ljeetiir J. Leclair

STATE OF VERMONT

COUNTY OF CHITTENDEN

Subscribed and sworn to before me this Midday of August, 2014.
I

By:
JWotajy Public
fMvjBommission Expires: 2/10/2015

EXHIBIT
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State of Vermont

SUPERIOR COURT
ENVIRONMENTAL DIVISION

Docket No. 45-5-15 Vtec

Purvis Nonconforming Use

ENTRY REGARDING MOTION

Count 1, Municipal DRB Other (45-4-15 Vtec)

Title: Motion to Continue Trial (Motion 3)

Luke PurvisFiler:

Attorney: Nicole A. Killoran

Filed Date: May 13, 2016

Response in Opposition filed on 05/20/2016 by Joseph and Teresa Cleary, Interested Persons.Response filed on 05/23/2016 by Attorney Kimberlee J. Sturtevant for the City of Burlington.

The motion is GRANTED, With Conditions.

On May 18, 2016, this matter came on for a final pre-trial conference and hearing onAppellant Luke Purvis's motion to continue the trial. During the hearing, the parties advised theCourt that they may be able to agree on conditions that would allow for the trial to becontinued. The Court then directed the parties to complete their discussions, in private, aboutthose possible conditions and report to the Court prior to close of business on Friday, May 20th,of what terms they wish to suggest and whether they have reached an agreement.
The parties have reported to the Court that they were unable to reach agreement oninterim conditions by which Appellant Purvis's continuance motion could be granted. Inreviewing the parties' various proposed conditions, it appears to the Court that the suggestedconditions have many common points. Given that a continuance of the trial, now scheduled forJune 7th, would be an accommodation for Appellant and against the general wishes of hisneighbors, Joseph and Teresa Cleary, we hereby GRANT Appellant Purvis's continuance motion,subject to the following conditions:

1. The parties shall continue their settlement efforts while this matter is pending,including the use of an agreed-upon mediator, if the parties can agree upon themediator to be used, payment, and the timing of when mediation shall becompleted.

LLC
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Purvis Non-Conforming Use, No. 45-5-15 Vtec (EO on continuance motion) (05-23-2016) Page 2.

2. During this pre-trial period and while the parties' settlement efforts are on-going,
Appellant Purvis shall only park vehicles on the paved driveway portion of his
property. He shall refrain from using the easement area he currently enjoys to the
south of his driveway.

3. During this pre-trial period and while the parties' settlement efforts are on-going,
the City of Burlington shall defer its enforcement actions concerning the manner in
which Mr. Purvis or his invitees have parked vehicles on his property or the
easement area.

4. These terms represent interim, temporary measures that the Court hopes will
maintain the status quo between the parties and minimize the opportunity for
further conflict to develop. No party shall be prejudiced by these conditions, either
at the de novo trial of this appeal or in any other action.

5. If the parties reach an impasse in their settlement discussions prior to trial, any party
may request that the Court vacate this interim set of pre-trial conditions.

The trial currently scheduled for June 7, 2016 is hereby CONTINUED and will be
rescheduled for trial sometime after September 1, 2016. The parties are hereby directed to
advise the Court, in writing and no later than Friday, July 1, 2016, of their unavailable days for
trial during the months of September and October, 2016. This matter has already exceeded, as
of March 18, 2016, the anticipated deadline for timely disposition, per the Court's estimated
disposition guidelines. The Court therefore wishes to advise the parties to expect that no
further trial continuances will be granted.

So ordered.

Electronically signed on May 23, 2016 at Burlington, Vermont, pursuant to V.R.E.F. 7(d).

Thomas S. Durkin, Judge
Environmental Division

Notifications:

Nicole A. Killoran (ERN 5727), Attorney for Appellant Luke Purvis
Kimberlee J. Sturtevant (ERN 4778), Attorney for Interested Person City of Burlington
Interested Persons Joseph and Teresa Cleary
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PARTNERS Daniel N. Farnham Thomas C. Nuovo Eric G. Parker Jonathan M. Stabbins

SENIOR COUNSEL Joseph P. Bauer John C. Gravel

ASSOCIATES Gregg M. Harris Nicole A. Killoran Harry C. Parker Megan R. Hodson

COLCHESTER 401 Water Tower Circle, Suite 101, Colchester.iVT 0544B

General Phone: 802.863.5538 ¦ Fa*: 802.864.7779

Real Estate Phone: 802.879.6323 ¦ Fa*: B02. 657.3566

MONTPELIER By Appointment Only - Phone 802.229.2000

Attorneys at Law

RULE 408 SETTLEMENT NEGOTIATIONS

July 5, 2016

Kimberlee Sturtevant, Esq.

Office of City Attorney & Corporation Counsel

149 Church St., Room 1 1

Burlington, VT 05401

Via email to: ksturtevant@burlingtonvt. gov

Re: 164 North Willard, Docket No. 45-1-15 Vtec - Settlement Proposal

!
Dear Kim:

This letter will set forth my client, Luke Purvis', settlement proposal for a global

settlement with regard to 164 North Willard, Burlington (the "Property"). For your reference to

aid in our discussions, enclosed is a site plan and calculation of square footage and lot coverage

for the Property. For reference, in the discussion below the "Southern Parking Area" refers to

the graveled area to the south of the driveway in the east end of the property, the "Northern

Parking Lot" refers to the graveled area to the north of the driveway in the east end of the

property, the "Bam" refers to the structure at the east end of the property, and the Triplex refers

to the multifamily residence at the west end of the property.

Mr. Purvis would like to dispose of the three violations thje City has alleged for the
Property: the Southern Parking Area (the subject of the above litigation), the Northern Parking

Area, and the Triplex. Mr. Purvis hopes that we may find commbn ground to address all alleged

violations, satisfy the City's desire to bring his Property into conformance, and allow him peace

ofmind to enjoy his Property without the threat of further enforcement actions. He would like to

try to reach agreement in writing initially. Ifwe are unable to agfee by that method, then he

would like to attempt mediation with Michael Marks.

Following are Mr. Purvis' initial proposal items:

1 . Northern Parking Area: Mr. Purvis will restore the Northern Parking Area to

green space and will not use it for parking.

2. Southern Parking Area: Mr. Purvis may keep the Southern Parking Area in its

current graveled footprint, and may lay new gravel from time to time in the same footprint.

Celebrating 40 Years of Service to Our Community

Colchester | Montpelier | North Hero www.vtlawofiices.com
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3. Parking: Mr. Purvis may park four (4) vehicles onjhis property, as follows: one

(1) vehicle in the Barn, and three (3) vehicles in the Southern Parking Area.

Triplex: Mr. Purvis will apply for a permit approving the use of his multifamily4.

residence as a triplex.

5. Coverage Offset: To offset the lot coverage represented by the Southern Parking

Area, Mr. Purvis will convert a portion of his asphalt driveway, up to the point where the

driveway widens in the east end of the property, to concrete strips.

6. Assurance of Conformance: The City ofBurlingtjon will agree that, as of the

date of any settlement agreement we reach for the Property, the Property will considered to be in

full conformity with the Burlington Code of Ordinances. This do^s not preclude future
enforcement actions should any future violations arise. But as to any alleged past violations, or

allegedly abandoned nonconformities, the parties will agree that njo additional enforcement

actions will take place.

Please advise if the City can agree to these items, or ifyop have a counterproposal. I
look forward to your response and am hopeful that we can reach i resolution of this matter that

will satisfy the City's, and my client's, needs. :

¦ Vesy truly yours,

lctole A. Killoran, Esq.

nkiHoran@vtlawofft ces.com

Joseph and Theresa Clearycc:

Enclosure

|
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Description Sq. Ft.Acres

House: 1465

Garage: 896

Driveway: 1593

Parking area (northern): 923

Parking area (southern): 383

A. Front steps and walk: 57

B. Front porch steps/landing to driveway: 17

C. Unit 3 steps/landing to driveway: 11

D. Rear steps and landing: 15

E. Fish pond concrete pad: 30

Total Sq. Ft. 5390

Lot (per assessor records) 80540.1849

Coverage calculation 66.92%



Scale: 1CM = 4’4”          



 

 

  
Table of Constructed Elements Shown in the Site 

Plan 
Description Acres  SQFT 

      

Main     1465 

Barn     896 

Driveway     1593 

Parking Areas     

 Northern    710 

 Southern: No Easement Included   330 

A. Front steps and walk   57 

B. Front Porch Steps/landing to Driveway   17 

C Unit 3 Steps/Landing to driveway   11 

D. Rear steps and landing   15 

E. Fish pond concrete pad   30 

 Total SQFT    5124 

Lot (Assessor records)   0.1849 8054 

      

      

Coverage Calculation    0.636149 
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Department of Permitting & Inspections 
Zoning Division 

645 Pine Street 

Burlington, VT 05401 

Telephone:(802) 865-7188 
 

William Ward, Director 

Scott Gustin, AICP, CFM, Principal Planner 
Mary O’Neil, AICP, Principal Planner 

Ryan Morrison, Associate Planner 

Joseph Cava, Permit Technician 
Ted Miles, Code Compliance Officer 

Charlene Orton, Permitting & Inspections Administrator  

 

MEMORANDUM 

 

TO:  Development Review Board 

FROM: Scott Gustin 

DATE: October 18, 2022  

RE:  ZP-22-251; 11 Flynn Avenue 

====================================================================== 

This application has already been approved by the Development Review Board.  No additional 

review is needed. 



 
 

Department of Permitting & Inspections 
Zoning Division 

645 Pine Street 

Burlington, VT 05401 

Telephone:(802) 865-7188 

 

 

William Ward, Director 

Scott Gustin, AICP, CFM, Principal Planner 
Mary O’Neil, AICP, Principal Planner 

Ryan Morrison, Associate Planner 

Joseph Cava, Permit Technician 
Ted Miles, Code Compliance Officer 

Charlene Orton, Permitting & Inspections Administrator  

 

 

TO:  Development Review Board 

FROM: Scott Gustin 

DATE: October 18, 2022 

RE:  ZP-22-489; 251-253 South Union Street 

======================================================================

Note:  These are staff comments only; decisions on projects are made by the Development 

Review Board, which may approve, deny, table or modify any project.  THE APPLICANT 

OR REPRESENTATIVE MUST ATTEND THE MEETING.  

 

Zone: RL    Ward: 6S 

 

Owner/Applicant: Daisy Properties, LLC / Stephen Kredell 

 

Request:  5-Unit addition to previously approved adaptive reuse office space conversion to 8 

residential units.  Total of 13 residential units now proposed.   

 

Applicable Regulations: 
Article 4 (Maps & Districts), Article 5 (Citywide General Regulations), Article 6 (Development 

Review Standards), Article 8 (Parking), Article 9 (Inclusionary & Replacement Housing)  

 

Background Information: 
Earlier this year, the applicant received approval under the adaptive reuse provisions of Article 4 to 

convert office space within an historic building to 8 dwelling units.  Some minor site work was 

also included in that approval.  The applicant is now seeking approval to revise that project to 

include a rear addition for an additional 5 dwelling units.  Most of the work included in this 

proposal consists of the rear addition, although some minor changes to the parking and 

trash/recycling enclosure are also included.  The adaptive reuse provision of Article 4 has been 

relocated to Article 5 and revised to operate as a bonus for historic buildings, regardless of 

nonconformity.   

 

The subject building was originally constructed as a residence but was used as office space from 

the 1960’s until the past year or so.  The building is on the National Register of Historic Places and 

dates to 1848.  

 

The property is split between Residential – Low Density along South Union Street and Residential 

Medium Density downhill to the west.  All work will take place within the RL portion of the lot.  

Given the number of proposed dwelling units within the past 12 months, inclusionary zoning 

requirements apply.   

 

Previous zoning actions for this property: 

 2/15/22, Approval to convert office building to 8 residential units 

 3/4/21, Denial to change general office use to neighborhood commercial use (health studio 

and medical office) 
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 7/12/89, Approval to install a compressor and new window 

 8/28/86, Approval to construct exterior egress stairs behind the building 

 3/10/82, Approval to install a replacement parallel sign 

 8/1/77, Approval to convert an apartment into expanded office space 

 7/11/67, Approval to convert the first floor residential space into office space 

 

Recommendation:  Initial review and continuation to allow the applicant additional time to 

address the outstanding items below. 

 

I.  Findings  

 

Article 4: Maps & Districts 

Sec. 4.4.5, Residential Districts: 

(a) Purpose 

(1) Residential Low Density (RL) 

The existing building is located in the RL zone.  This zone is intended primarily for low density 

residential development in the form of single detached dwellings and duplexes.  Conversion of the 

building back to residential use results in a multi-family residence that is typically not allowed in 

the RL zone; however, the adaptive reuse bonus (now “historic building rehabilitation bonus”) 

allows for such higher density development in order to encourage conversion of nonconforming 

commercial uses to residential.  Amending the project to include an additional 5 dwelling units and 

rear addition results in greater intensity of residential development incentivized by the bonus.  

(Affirmative finding) 
 

(b) Dimensional Standards and Density 

With the proposed rear addition, there will be 13 dwelling units.  There is no unit/acre density limit 

associated with the historic building rehabilitation bonus.  Rather, development intensity is limited 

to an expansion of up to 125% of pre-application gross floor area of the historic building.  Existing 

GFA is 7,114 sf.  A 125% expansion of that is 8,893 sf.  As proposed, GFA would be an 

acceptable 8,810 sf.   

 

The project as approved results in 40.6% lot coverage.  As now proposed, lot coverage will 

increase to 49.9%.  Lot coverage is limited by the 125% building GFA expansion as noted above.   

 

The front yard setback will remain unchanged.  The minimum required side yard setback is 13,’ 

and the minimum required rear yard setback is 75.’  As proposed, the rear addition is more than 

20’ to the nearer of the two side yards and 80’ to the closer of the two rear property lines.   

 

Height of the proposed addition is about 20’ – and less than that as measured from South Union 

Street.  Height is well below the 35’ maximum permissible. (Affirmative finding) 

 

(c) Permitted and Conditional Uses 

Multi-family residential use is not typically allowed in the RL zone; however, it is permitted via 

the historic building rehabilitation bonus.  (Affirmative finding)   

 

Article 5: Citywide General Regulations 

Sec. 5.2.3, Lot Coverage Requirements  

See Sec. 4.4.5 (b).   
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Sec. 5.2.4, Buildable Area Calculation 

See Sec. 4.4.5 (b).   

 

Sec. 5.2.5, Setbacks 

See Sec. 4.4.5 (b).   

 

Sec. 5.2.6, Building Height Limits 

See Sec. 4.4.5 (b).   

 

Sec. 5.2.7, Density and Intensity of Development Calculations 

See Sec. 4.4.5 (b).   

 

Part 4: Special Use Regulations 

Sec. 5.4.8 Historic Buildings and Sites  

The City seeks to preserve, maintain, and enhance those aspects of the city having historical, 

architectural, archaeological, and cultural merit. Specifically, these regulations seek to achieve 

the following goals:  

 To preserve, maintain and enhance Burlington’s historic character, scale, architectural 

integrity, and cultural resources;  

To foster the preservation of Burlington’s historic and cultural resources as part of an attractive, 

vibrant, and livable community in which to live, work and visit;  

 To promote a sense of community based on understanding the city’s historic growth and 

development, and maintaining the city’s sense of place by protecting its historic and cultural 

resources; and,  

 To promote the adaptive re-use of historic buildings and sites.  

 

(a) Applicability:  

These regulations shall apply to all buildings and sites in the city that are listed, or eligible 

for listing, on the State or National Register of Historic Places.  

251-253 South Union Street is listed on the National Register of Historic Places (South Union 

Street Historic District) and on the State of Vermont Historic Sites & Structures Register. 

(Affirmative finding) 

(b) Standards and Guidelines:  

The following development standards, following the Secretary of the Interior’s Standards for the 

Treatment of Historic Properties, shall be used in the review of all applications involving historic 

buildings and sites subject to the provisions of this section and the requirements for Design 

Review in Art 3, Part 4. The Secretary of the Interior’s Standards are basic principles created 

to help preserve the distinctive character of a historic building and its site. They are a series of 

concepts about maintaining, repairing and replacing historic features, as well as designing new 

additions or making alterations. These Standards are intended to be applied in a reasonable 

manner, taking into consideration economic and technical feasibility.  
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1. A property will be used as it was historically or be given a new use that requires minimal 

change to its distinctive materials, features, spaces, and spatial relationships.  

The Henry Shaw House was constructed as a dwelling, c. 1848.  The most recent prior zoning 

permit for the property approved conversion of long-standing office space back to residential use 

containing 8 dwelling units.  This current application will add another 5 dwelling units to the 

property in a rear addition.  No alterations to the building are included in this application except 

for the connection to the rear addition.  The connection between the existing building and the new 

addition is at the rear ell, which does not appear to be original.  (Affirmative finding) 

 

2. The historic character of a property will be retained and preserved. The removal of 

distinctive materials or alteration of features, spaces, and spatial relationships that characterize a 

property will be avoided.  

As noted above, minimal changes to the historic building are proposed and are limited to the 

connection to the rear addition.  (Affirmative finding) 

 

3. Each property will be recognized as a physical record of its time, place, and use. Changes 

that create a false sense of historical development, such as adding conjectural features or elements 

from other historic properties, will not be undertaken.  

No conjectural alterations are proposed.  (Affirmative finding) 

 

4. Changes to a property that have acquired historic significance in their own right will be 

retained and preserved.  

The rear ell does not appear to be part of the original structure, but has acquired historic 

significance in its own right, as documented in the Historic registers.  Minimal alteration to this ell 

are proposed in order to connect to the rear addition.  (Affirmative finding) 

 

5. Distinctive materials, features, finishes, and construction techniques or examples of 

craftsmanship that characterize a property will be preserved.  

No alterations to distinctive materials, features, or finishes are proposed. (Affirmative finding) 

 

6. Deteriorated historic features will be repaired rather than replaced. Where the severity of 

deterioration requires replacement of a distinctive feature, the new feature will match the old in 

design, color, texture, and, where possible, materials recognizing that new technologies may 

provide an appropriate alternative in order to adapt to ever changing conditions and provide for 

an efficient contemporary use. Replacement of missing features will be substantiated by 

documentary and physical evidence.  

No replacement materials are proposed.  (Affirmative finding) 

 

7. Chemical or physical treatments, if appropriate, will be undertaken using the gentlest 

means possible. Treatments that cause damage to historic materials will not be used.  

No chemical or physical treatments are identified within the submission materials. (Affirmative 

finding) 
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8. Archeological resources will be protected and preserved in place. If such resources must 

be disturbed, mitigation measures will be undertaken.  

There are no known archaeological resources on this site.  If any such resources are discovered 

during construction, the applicant shall report as much to the Vermont Division for Historic 

Preservation for assessment, evaluation, and appropriate disposition. (Affirmative finding) 

 

9. New additions, exterior alterations, or related new construction will not destroy historic 

materials, features, and spatial relationships that characterize the property. The new work shall be 

differentiated from the old and will be compatible with the historic materials, features, size, scale, 

and proportion, and massing to protect the integrity of the property and its environment.  

The proposed addition is located behind and below the historic structure along South Union Street.  

It will be hidden behind the primary historic structure and will require minimal alteration to the 

existing building exterior.  The new addition is obviously new and is clearly subordinate to the 

primary structure.  (Affirmative finding) 

 

10. New additions and adjacent or related new construction will be undertaken in such a 

manner that, if removed in the future, the essential form and integrity of the historic property and 

its environment would be unimpaired.  

The proposed addition leaves the existing historic building largely untouched.  Only a small 

connector in the rear will join the existing and proposed buildings. If the addition were to be 

removed in the future, the essential form and integrity of the historic building would be retained.   

(Affirmative finding) 
 

(e) Historic Building Rehabilitation Bonus:  

In order to facilitate the rehabilitation and reuse of historic buildings in Residential and 

Institutional Districts, development in excess of the limits set forth in Tables 4.4.4-1, 4.4.5-2 and 

4.4.5-3 may be permitted by the DRB subject to all of the following conditions:  

(i) The principal building shall be listed or eligible for listing in the United States Department 

of the Interior’s National Register of Historic Places or the Vermont State Register of 

Historic Places; 

The existing brick building is included within the National Register of Historic Places. 

(Affirmative finding) 

(ii) The density limits of the underlying zoning district in Sec. 4.4.4(b) shall not apply.  The extent 

of development shall instead be limited by an expansion up to a total of 125% of pre-

application gross floor area of the qualifying principal building in (i) above;  

As noted previously, the proposed addition fits within the 125% allowance. (Affirmative 

finding) 
 

(iii) The rehabilitation conforms to the requirements of Sec. 5.4.8 (b) above; 

See (b) 1-10 above.   

(iv) Neighborhood commercial uses may be permitted by the DRB subject to the applicable 

requirements of Sec. 4.4.5(d)(5)(A); and, 

(Not applicable)  
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(v) Lot coverage shall not exceed: 

[RL, RL-W, I – Expansion up to a total of 125% of pre-application principal building 

coverage.] 

 

As noted above the proposed addition fits within the permissible 125% expansion of pre-

application GFA. (Affirmative finding)   

 

Sec. 5.5.1, Nuisance Regulations 

Nothing in the proposal appears to constitute a nuisance under this criterion. (Affirmative finding) 

 

Sec. 5.5.2, Outdoor Lighting 

Minimal new exterior lighting is included in the project and consists of building entryway fixtures.  

Full cutoff style and locations are noted on the elevation plans, but fixture cutsheets are lacking 

and are required.  (Affirmative finding as conditioned) 

 

Sec. 5.5.3, Stormwater and Erosion Control 

An erosion prevention and sediment control plan is required for this project.  Review and approval 

of such plan by the city’s water resources staff is required prior to construction.  (Affirmative 

finding as conditioned) 

 

Article 6: Development Review Standards 

Part 1, Land Division Design Standards 

No land division is proposed. 

 

Part 2, Site Plan Design Standards  

 

Note the site plan and some of the elevation drawings differ as to an enclosed connection between 

the existing and proposed buildings.  The connector needs to be enclosed building space.  Plan 

revisions are needed for consistency.   

 

Sec. 6.2.2, Review Standards 

(a) Protection of important natural features 

No identified important natural features will be impacted by the project.  (Affirmative finding) 

 

(b) Topographical alterations 

The property has an east-west downslope.  As noted previously, the proposed addition will be set 

downslope from, and below, the existing building.  Minimal topographical alterations are proposed 

for the new addition.  (Affirmative finding) 

 

(c) Protection of important public views 

There are no identified public view corridors from or through the subject property. (Affirmative 

finding) 

 

(d) Protection of important cultural resources 

See Sec. 5.4.8. 

 

(e) Supporting the use of alternative energy 
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No part of the application will preclude the use of wind, water, solar, geothermal or other 

renewable energy resource. (Affirmative finding) 

  

(f) Brownfield sites 

The property is not listed as a Brownfield Site. (Affirmative finding) 

 

(g) Provide for nature’s events 

See Sec. 5.5.3 for stormwater and erosion control.   

 

Ground floor entries into the new residences lack any sort of protection from the elements.  At 

least basic overhangs are recommended to provide some bit of shelter.   

 

Ample room remains available onsite to handle snow storage. (Affirmative finding as 

conditioned) 
 

(h) Building location and orientation 

No change. (Not applicable) 

 

(i) Vehicular access 

No change to the existing curb cut along South Union Street is proposed, nor is any change 

proposed to the private driveway that serves the property.  (Affirmative finding) 

 

(j) Pedestrian access 

A new walkway will connect the parking area to the front entries of the new dwelling units in the 

addition.  The walkway is separate from the parking area and keeps pedestrians out of traffic 

circulation in the driveway and parking area.  (Affirmative finding) 

 

(k) Accessibility for the handicapped 

The plans depict handicap parking nearest the walkway to the new dwelling units and rear entry of 

the existing building.  ADA standards are administered primarily by way of the Building Inspector.  

(Affirmative finding) 
 

(l) Parking and circulation 

The rear parking area will be somewhat reconfigured, mostly to rearrange the parking spaces.  The 

location remains unchanged.  The strip of parking spaces for the neighboring property to the north 

that encroach into this property are shown as retained on this current site plan.  On the prior 

approval, they were removed and converted to green space.  They appear to be accounted for in the 

proposed parking count with this new application.  (Affirmative finding) 

 

(m) Landscaping, fences, & retaining walls 

Existing landscaping onsite will remain unchanged.  (Not applicable) 

 

(n) Public plazas and open space 

There is no requirement within the ordinance to provide a public plaza.  The property will, 

however, provide ample yard/natural space for tenants to utilize. (Affirmative finding) 

 

(o) Outdoor lighting 

See Sec. 5.5.2. 
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(p) Integrate infrastructure into the design 

The site plans include a trash enclosure at the edge of the parking area.  Enclosure details are 

provided.  The connector space between the existing and proposed buildings will serve as the mail 

room.  No ground-mounted mechanical units beyond those originally approved are depicted in the 

project plans.  (Affirmative finding) 

 

Part 3, Architectural Design Standards 

Sec. 6.3.2, Review Standards 

(a) Relate development to its environment 

1. Massing, Height, and Scale 

The proposed addition reads as a shoebox with uniform massing set behind the original historic 

building.  It is simple in appearance and differential to the original structure.  Rooftop height 

matches that of the rear ell on the existing building but is substantially lower than that on the 

original building.  Scale of the addition is similar to that of neighboring buildings.  Overall, the 

proposed structure is a fairly unobtrusive addition to the neighborhood.  (Affirmative finding) 

 

2. Roofs and Rooflines 

The proposed addition incorporates a flat roof. While not especially common in this 

neighborhood, it matches the flat roof on the primary structure’s rear ell.  The flat roof further 

reduces the presence of the addition relative to the primary structure.  (Affirmative finding) 

 

3. Building Openings 

The proposed fenestration fits within the design of the proposed addition.  That said, it differs 

substantially from that within the primary structure.  There is opportunity here to revise the 

proposed fenestration to more closely resemble that in the primary structure to better tie the 

two structures together. Scale and pattern could be made more consistent, not necessarily the 

same styles.  (Affirmative finding as conditioned) 

 

(b) Protection of important architectural resources 

See Sec. 5.4.8 above. 

 

(c) Protection of important public views 

See 6.2.2 (c) above. 

 

(d) Provide an active and inviting street edge 

The proposed addition is located behind the existing building and has no street presence, nor is it 

intended to.  The existing building has an impressive street presence and a well-articulated front 

entrance.  No changes to the existing primary façade are proposed. (Affirmative finding) 

 

(e) Quality of materials 

The proposed addition will be clad in fiber cement panels.  Membrane roofing will be installed, 

and the structure will be set atop a concrete foundation.  Insulated vinyl windows and doors will be 

installed.  The materials proposed are common for new construction and are of acceptable quality 

and durability for this building. (Affirmative finding) 

 

(f) Reduce energy utilization 
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The proposed building must comply with the current energy efficiency standards of Burlington and 

the State of Vermont. (Affirmative finding as conditioned) 

 

(g) Make advertising features complimentary to the site 

No advertising is included in this proposal.  (Not applicable) 

 

(h) Integrate infrastructure into the building design 

No rooftop or other exterior mechanical equipment is included in the project plans.  Mechanical 

space is noted in the basement cross sections.   (Affirmative finding) 

 

(i) Make spaces safe and secure 

The proposed building must comply with the city’s current egress requirements.  Building entries 

will be illuminated.  (Affirmative finding) 

 

Article 8: Parking 

Sec. 8.1.8, Minimum Off-Street Parking Requirements 
There is no longer a minimum on-site parking requirement. (Affirmative finding)   

 

Sec. 8.1.9, Maximum On-Site Parking Spaces 

This criterion limits on-site parking spaces to 3 spaces per dwelling unit in this Neighborhood 

Parking District.  With a total of 13 units, the maximum parking allowable would be 39 spaces.  

Only 16 spaces are proposed.  (Affirmative finding) 

 

Sec. 8.1.10, Off-Street Loading Requirements 

(Not applicable)  

 

Sec. 8.1.11, Parking Dimensional Requirements 

The parking areas exist and are of sufficient size to contain the 16 parking spaces noted above.  

(Affirmative finding) 

 

Sec. 8.1.12, Shared Parking for Off-Site Use 

 (Not applicable) 

 

(b) Front Yard Parking Restricted 

None is proposed. (Affirmative finding) 

 

(c) Availability of Facilities 

As noted above, the parking to be constructed as part of this development will serve residents and 

visitors.  It may not be used for the storage or display of vehicles or materials. (Affirmative 

finding) 
 

Sec. 8.1.13, Parking for Disabled Persons 

ADA parking details are depicted as required.  (Affirmative finding) 

 

Sec. 8.1.14, Stacked and Tandem Parking Restrictions 

(Not applicable) 

 

Sec. 8.1.15, (Reserved) 



ZP-22-489 pg. 10 of 11 

 

Sec. 8.1.16, Transportation Demand Management 

(b) Applicability 

The prior project approval to convert the office space to 8 dwelling units did not require a 

transportation demand management plan.  Since that approval, an amendment to these standards 

has been warned for public hearing and is currently effective.  These current standards require a 

transportation demand management plan.  One has not been provided and is required.  (No finding 

possible) 

 

Sec. 8.2.5, Bicycle Parking Requirements 

The prior approval for 8 dwelling units included provision for long and short term bike parking.  

This amended proposal contains no such details and must.  The 5 additional dwelling units require 

no additional short term spaces.  The number of long term bike parking spaces required is tied to 

the number of bedrooms (2 per bedroom).  That number is not specified.  Therefore, the additional 

long term bike parking requirement cannot yet be determined.  (No finding possible) 

 

Article 9: Inclusionary and Replacement Housing 

Sec. 9.1.5, Applicability 

The project as amended contains 13 dwelling units, and therefore, requires inclusionary housing 

units (10 or more units by way of adaptive reuse triggers inclusionary zoning).  Details are not 

included in the application plans, but the typical standard is 15% of the residences must be 

inclusionary.  In this case, at least 2 inclusionary dwelling units are required.   

 

Details as to the affordability of these units are needed and have not yet been provided.  The 

project is of a size and in a location that prohibits payment in lieu or off-site inclusionary units.  

(No finding possible) 

 

II. Conditions of Approval 
If the DRB finds that approval is warranted, the following conditions are recommended: 

 

1. Prior to release of the zoning permit, the following items shall be provided, subject to 

staff review and approval: 

a. Consistency among the project plans depicting enclosed space connecting the 

existing and proposed buildings; 

b. Exterior light fixture cutsheets; 

c. Sheltered exterior entries for the new dwelling units; 

d. Revised fenestration in the addition to reflect the size and installation pattern of that 

in the existing building;  

e. A Transportation Demand Management plan;  

f. Detail for the required bike parking; and, 

g. Written approval of the inclusionary housing proposal by the manager of the city’s 

Housing Trust Fund is required. 

2. Prior to release of the zoning permit, an erosion prevention and sediment control plan 

shall be reviewed and approved by the city’s Water Resources Division.   

3. Impact fees, based on the converted square footage of the building, shall be paid at least 7 

days prior to issuance of a certificate of occupancy.   

4. Days and hours of construction shall be limited to Monday – Friday from 7:00 AM – 5:00 

PM.  Saturday construction may be allowed upon request.  No work on Sunday.   
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5. A state wastewater permit is required.  It is the applicant’s responsibility to inquire with VT 

DEC as to whether such permit is necessary.   

6. The Applicant/Property Owner is responsible for obtaining all necessary Zoning Permits 

and Building Permits through the Department of Public Works as well as other permit(s) as 

may be required, and shall meet all energy efficiency codes of the city and state as 

required.  

7. Standard permit conditions 1-15. 
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Burlington, VT 05401 
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TO:  Development Review Board 

FROM: Scott Gustin  

DATE: October 18, 2022 

RE:  ZAP-22-3; 164 North Willard Street 

======================================================================

Note:  These are staff comments only; decisions on projects are made by the Development 

Review Board, which may approve, deny, table or modify any project.  THE APPLICANT 

OR REPRESENTATIVE MUST ATTEND THE MEETING.  

Zone: RL   Ward: 1E 

Owner/Appellant: Luke Purvis 

Request:  Appeal of adverse determination ZP-22-389 as to pre-existing nonconformity.       

Overview:   
This appeal is the latest in a long series of determinations and related appeals spanning about eight 

years involving asserted nonconformities and/or unenforceable zoning violations as to use of the 

property, the so-called northern parking area, the so-called southern parking area, and the area 

immediately south of the barn.  None of the appellant’s assertions as to nonconformities and/or 

unenforceable zoning violations have been affirmed by the Zoning Administrative Officer, the 

Development Review Board, the Vermont Superior Court Environmental Division, or the Vermont 

Supreme Court.  The latest determination request (ZP-22-389), subject to this current appeal, 

recycles and re-phrases prior assertions of the appellant as to the southern parking area and the 

area immediately south of the barn.  In addition to appeal of the determination, the appellant 

improperly seeks to appeal his fence permit (ZP-21-275) issued May 26, 2022 that is well beyond 

its 15-day appeal period and also seeks to appeal a determination request for the neighboring 158 

North Willard Street property that was withdrawn by the owners of that property.   

 

The determination (ZP-21-560) prior to the one now under appeal (ZP-22-389) squarely addressed 

the question of pre-existing nonconforming status of the southern parking area as well as the area 

immediately south of the barn.  The determination was adverse. It was appealed and then 

withdrawn by the appellant due to a settlement agreement with the city (dated April 4, 2022) that 

extended the timeline for keeping the unpermitted triplex use and required removal of the southern 

parking area and conversion to green space except for a small turn-around.   

 

The most recent litigation in the courts, an appeal of an adverse determination (19-0474DT) 

seeking recognition as a pre-existing nonconformity or as an unenforceable zoning violation for 

both parking areas and the triplex use, resulted in permission for a duplex use and a requirement to 

remove and re-grass the northern unpermitted parking area.  The northern parking area has been 

removed and converted to green space. 
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Litigation prior to that noted above had found that the southern parking area was not an 

unenforceable zoning violation per the 15-year statute of limitations.  Neither unpermitted parking 

area (north or south) has been recognized as a pre-existing nonconformity or an unenforceable 

zoning violation.  No litigation remains pending.   

 

Given the repetitive nature of the most recent determination request, the principle of finality is 

significant in this current appeal.   

 

Recommendation:  Uphold adverse determination based on the following findings: 

 

I. Findings: 

The subject property is located within a residential neighborhood along North Willard Street.  The 

home is historic and most recently recognized as a duplex, although the unpermitted triplex has 

been allowed to remain until May, 2024 subject to the April 4, 2022 settlement agreement with the 

city.  The unpermitted northern gravel parking area has been removed and converted to green 

space.  The southern gravel parking area remains despite the requirement to remove it as of August 

1, 2022.   

 

The current determination, subject to this appeal, was completed July 1, 2022 and reads as follows: 

 

Original Request - Determination as to legal pre existing non conformance of the 

use of vehicles to the south of the barn and on the easement including but not 

limited to parking.  

Amended Request – 1) Determine the use by cars including parking, and turning 

around on an easement and a small portion of a parcel to the south of the barn 

constitutes a preexisting nonconforming use that has not continuously ceased for 

more than 1 year. Further, determine that no portion of the earlier decisions or 

litigation controls use resumption on the easement or to the south of the barn. As 

previously communicated to city staff, I would like to now resume legal 

preexisting uses in those areas. Please see the site plan where the red indicates as 

built lot coverage in the form of compacted gravel. 2) If request 1 is affirmed, 

should the Southern Parking Area (SPA), preexisting nonconforming use be 

considered as its entirety in addition to as its parts? 3) Require that the site plan 

that I submitted in ZP 21-275 to be included in the conditions of approval to 

install a fence. Site plans are required for zoning permit approval and the 

conditions of approval currently does not contain the site plan I submitted. 

 

An adverse determination was issued July 29, 2022.  Due to a technical problem with the chat 

feature in the permit system, the determination was reconsidered at the applicant’s request on day 

4 of the 15-day appeal period.  Following the re-opened application period and submission of 

additional documentation by the applicant, an adverse determination was issued September 2, 

2022, and the appeal period resumed with 11 days left.  The determination reads:   

 

This determination concerns the above-referenced property at 164 North Willard 

Street and addresses the forgoing determination request noted above.  The City 

reviewed the following documents/evidence to form its determination: 

 

 The City’s zoning permit records  
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 The City’s zoning enforcement records 

 The City’s zoning codes including  

o 2008 Comprehensive Development Ordinance and as amended 

o 1994 Zoning Ordinance and as amended 

o 1973 Zoning Ordinance and as amended 

 Zoning Administrative Interpretation 20-02; Nonconformities 

 The orthophotos of 1962, 1978, 1988, 1999, 2000, 2004, and 2019 

 Affidavits of 

o Gordon Demag 

o Dale Lavalley 

o Hector Leclair (11/16/13)  

o Jim Hartnett 

o Phillip Bowler, Sr. 

o John Phillips 

o Adam Phillips 

o Dan Phillips 

o Kimberly Rowley 

o Margaret Tamulonis 

o Jeff Fellinger 

o Susan Wilson 

o Luke Purvis 

o Christina Lauterbach 

o Molly Purvis 

o Jorge Valle 

o Elaine Brodeur 

o Jo Schneiderman 

 Email of Robert Hale 

 Email of Cara Toolin 

 Email from Luke Purvis (Scott Reply x2) 

 Luke Purvis race car letter 

 Burlington Development Review Board decision in re: Appeal of Code 

Enforcement Officer’s January 29, 2015 “Unsubstantiated Complaint” 

determination that parking, along the southern boundary of the property, has 

been expanded. 

 Photographs and narrative of the subject area provided by applicant. 

 Title timeline for 158 North Willard St.  

 Prior litigation documents from In re Purvis Nonconforming Use, 2019 VT 60 

and In re Purvis North Willard Street, No. 88-7-19 Vtec.  

 Revised settlement agreement In re Purvis North Willard Street, No. 88-7-19. 

 Emails of Joseph Cleary 

 Determination request document by Luke Purvis submitted September 2, 2022 

and attachments 1-15 

 

The original determination request is vague with respect to the “… use of vehicles 

to the south of the barn…”  Multiple requests by city staff to clarify the request 

have not resulted in clarity provided by the applicant.  The determination request 

does specify “… including but not limited to parking.”  Parking is clearer.  While 
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much of the documentation provided by the applicant focuses on the strip of 

gravel to the south of the paved driveway, some of it notes gravel accessed by 

vehicles in the area south of the barn/garage.  Various photos of the area over a 

number of years show grass and other vegetation, some gravel, and storage of 

various items.  No determination is possible as to this vague request.  The 

easement, as noted below, is on a separate property under separate ownership and 

cannot be included in a determination for this property.   

 

The amended determination request (1) provides greater detail than the original 

but continues to focus on the easement and on a “parcel” south of the barn.  The 

subject easement for the benefit of 164 North Willard Street is on the adjoining 

158 North Willard Street.  As such, any determination about what is, or is not, 

preexisting nonconforming within the easement area on 158 North Willard Street 

requires separate application for that property with written consent by the owner 

of that property.  No such application has been included with this determination 

request.  No part of the documentation provided indicates that the land 

immediately south of the barn is a distinct parcel.  Whether or not this area is a 

separate parcel, the matter of the graveled area south of the barn was raised 

previously in determination request ZP-21-560.  That determination was adverse 

as to the pre-existing nonconforming status of the gravel south of the barn.  That 

determination was appealed to the Development Review Board.  The appeal was 

subsequently withdrawn per Revised Settlement Agreement: In re Purvis North 

Willard Street, No. 88-7-19 Vtec, Stipulated Order, April 4, 2022.  Sec. 12.2.5, 

Finality, of the Comprehensive Development Ordinance precludes raising this 

matter again.  The referenced easement is a private arrangement between the 

owners of 164 and 158 North Willard Street. It is unknown whether unspecified 

“earlier decisions or litigation” affects the provisions of this easement, and zoning 

standards are distinct from whatever provisions may be made by the noted 

easement.  As noted previously, an application for zoning determination for the 

property at 158 North Willard Street requires separate application with that 

property owner’s written consent.   

 

The amended determination request (2) seeks recognition as a preexisting 

nonconforming use of the so-called “southern parking area.”  This issue was 

raised in prior litigation, In re Purvis North Willard Street, No. 88-7-19 Vtec, in 

which applicant requested to introduce evidence with regard to the pre-existing 

non-conforming status of the “Southern Parking Area” through a Motion in 

Limine prior to trial.  The Court denied the Motion in Limine, precluding further 

evidence on the pre-existing nonconforming status.  In re Purvis North Willard 

Street, No. 88-7-19 Vtec, Entry Regarding Motion, December 8, 2020.  The 

Court’s decision was incorporated into the Stipulated Order of the parties. In re 

Purvis North Willard Street, No. 88-7-19 Vtec, Stipulated Order, January 4, 2021 

at ¶2.  That decision was not appealed and is final pursuant to 24 V.S.A. §4472(d) 

and therefore cannot be contested, either directly or indirectly.  This matter is 

further addressed in revised settlement agreement In re Purvis North Willard 

Street, No. 88-7-19 and requires removal of the “southern parking area” and 

conversion to green space with limited provision to install a vehicular turn-

around.   
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The amended determination request (3) seeks to change the approved site plan 

associated with zoning permit 21-275 for a fence and several other site items.  

That zoning permit was issued May 26, 2022 in accordance with revised 

settlement agreement In re Purvis North Willard Street, No. 88-7-19.  It was not 

appealed, and the zoning permit is final.   

 

Adverse determination as to original and amended requests, except where no 

findings possible as noted above.   

 

An appeal of this determination was initiated September 9, 2022 (within the appeal period), but the 

items for a complete appeal required by Sec. 12.2.2, Appeals of Administrative Officer Decisions, 

were not submitted until September 19, 2022 (after the appeal period).  The appellant is very 

familiar with the zoning appeals process and missed the deadline for filing a complete appeal. The 

appeal should be dismissed as untimely.   

 

If the Development Review Board accepts the appeal as timely, then the merits are considered.   

 

Much of the current determination request involves items that have either already been decided 

adversely or are irrelevant to the Comprehensive Development Ordinance.  It has already been 

determined that the southern parking area is neither an unenforceable zoning violation nor a 

preexisting nonconformity.  It has also already been decided that the graveled area immediately 

south of the barn is not a preexisting nonconformity.  Whether these areas are used for parking 

vehicles or turning around is largely irrelevant.  Whether these areas physically encroach into 

setbacks and contribute to excessive lot coverage is pertinent, and neither area has been found to 

be legitimate.  The appellant seems to be arguing that use of these areas for parking and turning 

vehicles around might somehow be a preexisting nonconformity, although not necessarily the 

physical graveled conditions on the ground.  The appellant is correct that zoning distinguishes 

between use of a property and the physical development on it.  The primary use of the property is 

residential – currently a triplex. There is no other primary use of the property – such as a parking 

lot.  The parking in the driveway is accessory to the primary residential use.  It is uncontested that 

this residential property contains accessory features such as a driveway for vehicle access and 

parking.  The encroachment of these physical features into setbacks and excess lot coverage 

resulting from them is the problem, whether vehicles park on them or not.   

 

Fence permit ZP-21-275 was issued May 26, 2022 in association with the above-noted April 4, 

2022 settlement agreement dated April 4, 2022.  In addition to the fence, the permit approved some 

other site items noted in the settlement including the rear patio, removal of the southern parking 

area, and installation of the related vehicle turn-around.  The fence permit contained the standard 

notice of a 15-day appeal period as was not appealed.  It cannot be included in an appeal filed 

months later in September 2022. 

 

The appellant filed a determination request as to site conditions within an easement on the 

neighboring 158 North Willard Street property (under separate ownership) on September 2, 2022.  

The request lacked the property owner’s consent required for all applications per Sec. 3.2.2, 

Application Types and Submission Requirements, and the applicant was notified of that.  Rather 

than consent to the application, the owners of 158 North Willard Street submitted a written request 
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to withdraw the application.  As such, the application was withdrawn.  There is no zoning 

determination to appeal.     

 

Sec. 12.2.5, Finality, of the Comprehensive Development Ordinance prohibits entertaining 

redundant determination requests of the same matters, lacking change in circumstance (i.e. such as 

a change in applicable ordinance standards).  There has been no change in applicable zoning 

standards.  Most everything in this latest determination request has already been addressed and 

made final.  Only the belated fence appeal and the improper appeal of the determination request on 

his neighbors’ property are new.  Both are deficient.  The fence permit is well past the 15-day 

appeal period, and the owners of the neighboring property withdrew the determination application.   

 

II. Recommended Motion: 

Uphold the adverse determination.   

 

 



 Requests: 
 1.  Issue     an     affirmative     pre     existing     non     conforming     use     decision     about     parking     on     the 

 Easement     consistent     with     the     Environmental     Court     orders     to     date. 
 2.  Confirm     the     coverage     calculation     for     the     easement     should     exist     in     the     site     plan     for     the 

 164     North     Willard     St     site     plan. 
 3.  Confirm     the     easement     is     not     green     space     in     coverage     calculations. 
 4.  Issue     a     non     conforming     use     decision     about     parking     on     the     1968     Parcel     because     no 

 determination     of     use     exists. 
 5.  Support     fairness     and     reduce     premature     finality     by     integrating     any     discordant     decisions 

 about     the     same     non     conforming     parking     area     into     one     overall     decision. 
 6.  Approve     a     site     plan     for     my     property. 
 7.  Update     the     site     plan     in     ZP-21-275     to     reflect     the     submitted     site     plan     or     the     site     plan 

 outcome     from     this     appeal. 
 8.  Confirm     this     parking     use     began     as     a     pre-existing     conformity     so     that     we     can     minimize     and 

 reduce     the     neighbors     required     to     participate     if     an     appeal     is     necessary. 

 Background: 
 Below     is     a     narrative     about     this     appeal.     But     if     you     are     interested,     please     take     a     moment     and 
 review     this  timeline  .     I     thinks     it's     a     great     interactive     tool     to     see     the     research     and     history     that 
 supports     the     pre     existing     non     conforming     use     under     appeal.  https://time.graphics/line/537014 

 This     appeal     stems     from     long     lasting     disputes     arising     from     complex     zoning     questions     and     how 
 zoning     and     easements     interact.     I’m     here     to     present     a     pre     existing     non     cofmorming     use     and     the 
 procedural     challenges     that     all     easement     users     are     likely     to     encounter     when     addressing     the 
 historical     zoning     rights     on     easements. 

 In     May     of     2022,     I     signed     the     “Richardson     Settlement”  1  ,     my     second     settlement     with     the     City 
 stemming     from     these     disputes.     It     was     a     pleasure     to     work     with     Head     City     Attorney     Richardson. 
 We     signed     the     Richardson     Settlement     together     knowing     that     it     did     not     address     many     of     the 
 questions     about     how     the     easement     I     use     relates     to     the     CDO     and     left     questions     on     the     1968 
 Parcel     unresolved.     He     told     me     those     questions     were     issues     for     another     city     attorney  2  .     I     did     not 
 know     he     was     planning     to     leave     the     City     and     would     not     be     available     to     reinforce     our     shared 
 intent. 

 Shortly     after     signing     the     Richardson     Settlement     I     returned     to     working     with     Mr.     Gustin     to     approve 
 a     long     awaited     fence     permit,     ZP-21-275.     I     submitted     a     site     plan     for     the     fence     permit.     Mr     Gutstin 
 then     requested     a     supplementary     document     required     as     a     condition     of     the     Richardson 
 Settlement     but     not     for     the     permit     approval  3  .     Mr.     Gustin     chose     the     supplementary     document 
 instead     of     the     site     plan     in     the     Conditions     for     Approval     of     the     Permit.     Descriptions     of     the     gravel 
 on     the     Easement     and     1968     Parcel     were     not     contained     in     the     supplementary     document.     The 
 supplementary     document     is     not     a     site     plan     because     it     does     not     contain     the     dimensions     of     my 
 buildings,     dimensions     of     my     driveway     or     a     complete     coverage     calculation.     It     does     not     represent 

 3  Attachment     3     -     Issue     Permit     -     Scott     Gustin     post     from     May     25,     2022     at     10:07     AM     on     ZP-21-275 
 2  Attachment     2     -     Richardson     Settlement     Email     Communication     -     Minimum     blurb     for     intent     of     settlement 
 1  Attachment     1     -     Richardson     Settlement 



 what     is     on     my     property     now,     like     the     city     checklist     requires.     Right     now     there     is     gravel     in     the 
 areas     of     this     appeal     so     I     documented     them     on     my     site     plan.     My     site     plan     for     this     appeal     should 
 be     the     site     plan     document     I     submitted     which     included     all     required     elements.     I     raised     the     issue 
 with     Mr.     Gustin     through     the     permitting     system     within     15     days     of     the     May     26th     2022     approval.  4 

 The     Permit     system     Appeal     screen     indicated     my     appeal     period     had     ended     over     a     year     ago     in 
 May     of     2021.  5  I     ask     for     relief     because     of     permit     system     misconfiguration     as     to     the     appeal     date 
 and     more     substantively,     I     still     do     not     have     a     site     plan     as     part     of     this     permit     like     the     settlement 
 states     I     shall     have. 

 Since     the     departure     of     Attorney     Richardson,     City     Staff’s     mindset     about     my     property     has 
 reverted.     We’ve     returned     to     aggressive     enforcement     against     non     conformities,     a     lack     of     common 
 sense,     and     treating     my     property     differently     than     my     neighbor     sharing     the     same     contiguous 
 gravel     footprint.     I     look     forward     to     integrating     Environmental     Court     orders     and     the     historical     and 
 continuous     activity     in     these     areas     into     my     property’s     site     plan.     I     hope     we     can     minimize     our 
 detour     and     achieve     the     settlement     that     Attorney     Richardson     and     I     envisioned. 

 Position: 
 City     staff     are     mistaken     that     I     am     prevented     from     receiving     zoning     decisions     on     the     historical 
 parking     uses     of     land     that     I     use     and     maintain. 

 The     Title     Holders     of     158     North     Willard     St.     are     the     “Easement     Owners”.     Their     land     is     subject     to 
 rights     exclusively     used     by     “Easement     Users”,     the     Title     Holder     to     164     North     Willard     St  6  .     Between 
 1978-1983,     Hector     Leclair     owned     these     adjacent     properties     and     created     the     easement     to 
 exclusively     benefit     164     North     Willard     when     he     sold     158     North     Willard     in     1983.     There     have     been 
 9     different     Easement     Owners     since     the     Easement’s     inception.  7  Mr.     Leclair     sold     his     residence     to 
 me     in     July     2013,     47     years     after     he     purchased     it     in     1966. 

 The     keystone     moment     behind     this     8     year     dispute     occurred     11     years     ago     in     the     Summer     of     2011, 
 2     years     before     my     purchase.     Then     Easement     Owners     decided     to     sell     their     property.      To     remedy 
 a     coverage     violation     created     by     an     unpermitted     deck     constructed     a     few     years     earlier,     those 
 Easement     Owners     submitted     the     “Deck     Permit”.  8  The     Deck     Permit     application     characterized     the 
 Easement     as     green     space     in     the     site     plan     coverage     calculation.     The     Deck     Permit     also 
 administratively     approved     a     new     fence.     A     stockade     privacy     fence     replaced     an     existing     wire 
 fence     demonstrating     that     Easement     Owners     used     a     zoning     permit     to     exclude     their     own     access 
 to     the     easement     concordantly     with     the     exclusive     use     granted     to     Easement     Users     by     the     deed. 
 To     further     contradict     the     Easement     Owner’s     claim     that     the     easement     was     green     space,     there     is 
 a     Google     Street     photo     showing     Easement     Users     parking     on     the     easement     and     in     the     parking 
 area     to     the     south     of     the     driveway     in     August     2011  9  while     the     permit     was     submitted. 

 9  Attachment     8     -     Aug     2011     Google     Photo     Street     photo     showing     parking     on     the     easement     and     SPA. 
 8  Attachment     7     -     ZP-12-0277CA     -     The     2011     Deck     Permit     for     Easement     Owners 
 7  Attachment     6     -     Title     Chain     for     158     North     Willard     Produced     by     Harris     Land     Dispute     Resolution 
 6  Attachment     5     -     Deed     for     the     Easement 

 5  Attachment     4     -     Administrative     Appeal     Period     -     Ended     over     a     year     prior     according     to     the     permit     system 
 for     ZP-21-275. 

 4  Attachment     3     -     Issue     Permit     -     Luke     Purvis     post     on     ZP-21-275     that     the     wrong     document     was     used,     Jun     8, 
 22     at     8:54 



 The     8     years     of     litigation     my     family     unwittingly     inherited     since     purchasing     our     home     in     2013     is 
 largely     a     result     of     the     Deck     Permit     that     whitelisted     a     coverage     violation     in     a     way     that     only 
 Easement     Users     would     object     to.     In     June     2014,     new     Easement     Owners,     The     Cleary’s, 
 submitted     the     “Cleary     Complaint”.  10  The     Cleary     Complaint     indicated     the     parking     spanning     our 
 properties     was     newly     constructed,     but     oddly     never     used.     To     the     new     Easement     Owners,     parking 
 on     the     easement     contradicted     the     Deck     Pemit’s     representation     of     the     Easement     as     green     space. 

 The     Cleary     Complaint     requested     a     decision     about     parking     on     the     parcels     known     as     the     “2’     Strip” 
 and     “Easement''     in     an     area     I     labeled     “Southern     Parking     Area”     or     “SPA”     in     earlier     site     plans.  11 

 During     the     investigation     of     the     complaint,     I     represented     the     parking     use     extended     upon     a     3rd 
 parcel     of     land,     the     “1968     Parcel'',     also     within     the     SPA.     The     city     decided     the     best     way     to     proceed 
 was     to     issue     the     “2015     Code     Enforcement     Decision”  12  ,     a     decision     covering     only     the     2’     strip.     The 
 City  did     not  issue     a     decision     about     parking     on     the     Easement     or     the     1968     Parcel.     The     Cleary 
 Complaint     was     left     incompletely     addressed     through     8     years     of     litigation     because     of     an     invisible 
 boundary     line     through     the     parking     area.     The     2015     Code     Enforcement     Decision     indicates     the 
 parking     use     had     discontinued     for     60     days     on     my     property     only,     and     that     I     had     to     restore     the 
 parking     disturbance     to     green     space. 

 I     have     spent     these     last     8     years     defending     only     the     use     of     the     2’     strip     portion     of     the     SPA     with 
 great     investment     of     time,     investigative     energy     and     attorney     resources.     I     have     advocated     for     the 
 pre     existing     non     conforming     use     vigorously,     but     I     lost     because     of     a     procedural     mistake     The 
 mistake     created     finality     from     a     missed     deadline     when     my     representation     tried     unsuccessfully     to 
 combine     the     original     appeal     stemming     from     the     Cleary     Complaint     with     a     series     of     new     violations 
 alleged     by     the     City     Attorney.     To     my     great     disappointment,     the     evidence     I     had     collected 
 demonstrating     the     legal     nature     of     the     parking     use     was     never     heard.     The     use     on     the     2’     strip     was 
 instead     labeled     a     Bianci     Violation     because     of     the     procedural     mistake.  13 

 According     to     Zoning     Staff,     easement     users     are     unable     to     request     a     determination     for     a     historical 
 use     of     an     easement     without     an     easement     owner’s     permission.  14  By     not     completing     its 
 investigation     nor     allowing     me     to     seek     a     determination,     City     Staff     implement     the     ordinance     in     a 
 way     that     prevents     me     from     accessing     the     relevant     and     supportive     provision     of     the     CDO  15  which 
 allows     non     conforming     uses     to     be     enlarged     onto     easements.     This     provision     is     necessary     to 
 address     an     inadequacy     in     zoning     records     concerning     the     nature     of     the     use     on     the     easement     that 
 has     been     identified. 

 It     wasn’t     until     the     tail     end     of     the     zoning     litigation     in     2019     that     important     Environmental     Court 
 orders     regarding     the     interaction     between     zoning     and     my     land     rights     on     the     Easement     were 
 issued.     First,     in     April     2019,     the     Environmental     Court     issued     the     “Bathroom     Permit     Dismissal 

 15  Attachment     14     -     This     provision     is     an     Addendum     allowing     use     enlargement     at     easement     creation. 
 14  Attachment     13     -     Scott     Gustin     posted     on     ZP-22-506     on     Sept     8,     2022     describing     the     by     law     issue. 
 13  Attachment     12     -     April     2015     DRB     Decision.     This     is     the     initial     decision     appealed     to     environmental     court 
 12  Attachment     11     -     January     2015     Code     Enforcement     Decision 
 11  Attachment     10     -     Site     Plans     submitted     during     the     dispute     to     city     staff     showing     the     SPA     and     easement. 
 10  Attachment     9     -     Cleary     Complaint     submitted     in     June     2014. 



 Order”  16  where     a     DRB     approval     that     I     appealed     contesting     the     use     of     the     Easement     as     green 
 space     in     the     Easement     Owners     site     plan     was     dismissed     with     Prejudice.     The     Bathroom     Permit 
 Dismissal     Order     states     that     “applicants     have     relinquished     their     site     plan     application”.     The 
 questions     I     raised     in     appeal  17  have     been     settled     in     my     favor.     The     site     plan     application     was 
 relinquished.     The     City     was     an     interested     party     to     this     appeal.     Later     that     year,     in     December     2019, 
 Part     ii     of     the     Entry     Order     to     the     Motion     in     Limine  18  states     an     easement     holder     can     not     have     their 
 private     land     rights     diminished     by     a     zoning     permit     they     are     not     party     to.     This     resolved     a     multi     year 
 mistake     by     City     Staff     in     my     favor     and     to     the     favor     of     easement     users.     The     Environment     Court 
 ordered     that     my     private     land     rights     on     the     easement     could     not     be     altered     by     the     Deck     Permit     like 
 the     City     claimed.     This     order     implies     an     easement     holder     ought     to     be     able     to     establish     their 
 historical     easement     use     with     a     zoning     application. 

 The     by     laws     the     City     cites     to     prevent     the     easement     appeal     contradicts     the     Order     in     Point     ii     of     the 
 Motion     in     Limine     and     the     Bathroom     Permit     Dismissal     Order.     This     roadblock     exists     only     because 
 Code     Enforcement     did     not     completely     address     the     Clearly     Complaint.     When     the     City     does     not 
 fully     investigate     and     address     complaints     on     easements     or     violations     that     extend     onto     a 
 complainers     property,     it     leaves     the     easement     users     without     the     ability     to     use     the     Enlargement 
 Provision     to     protect     their     deeded     rights     and     historical     use     under     the     CDO. 

 For     an     easement     user     to     be     unable     to     seek     a     non-conformity     determination     also     contradicts     the 
 testimony     the     City     has     given     regarding     non-conformity     determinations     which     plainly     states     a 
 land     owner's     intent     to     discontinue     is     irrelevant     in     a     non-conformity     determination.  19  In     this     case, 
 City     Staff     use     the     Easement     Owners     intention     to     not     document     a     use     they     have     never 
 contributed     to     and     do     not     desire     as     the     entire     reason     for     withholding     a     protective     portion     of     the 
 ordinance     to     the     Easement     User. 

 The     long     term     misapplication     of     finality     by     City     Staff     regarding     the     Deck     Permit     has     created     a 
 major     negative     impact     in     the     decisions     about     parking     within     the     SPA     to     date.     Because     the 
 easement     was     not     part     of     the     January     2015     Code     Enforcement     Decision     despite     both     adjacent 
 parties     requesting     it     be     included,     the     enlargement     provision     across     boundaries     has     never     been 
 available     for     me     to     use.      Timely     enforcement     and     decision     making     about     the     parking     use     of     the 
 easement     were     critical     to     gain     access     to     this     protective     provision     and     show     where     the     enlarged 
 use     originated.     The     only     currently     supported     pathway     for     an     easement     user     to     represent 
 enlarged     non     conforming     uses     is     through     enforcement.     I     seek     to     avoid     the     premature     finality 
 arising     from     a     single     decision     on     one     of     three     parts     of     the     SPA,     earlier     than     the     others,     about     a 
 single     parking     non-conformity. 

 Finally,     returning     to     The     Richardson     Settlement,     it     is     necessary     that     the     site     plan     in     the 
 Conditions     of     Approval     for     the     fence     permit     integrates     the     orders     to     date,     the     site     plan     I 
 submitted,     and     the     settlement's     intention     to     expedite     closure     of     these     related     matters. 

 19  Attachment     18     -     City's     Opposition     where     intent     to     discontinue     is     not     applicable     for     determinations 
 18  Attachment     17     -     Motion     in     Limine     Order,     part     ii     is     the     applicable     section. 
 17  Attachment     16     -     The     Appeal     Questions     that     were     settled     by     the     dismissal     with     prejudice. 
 16  Attachment     15     -     The     April     2019     Order     for     the     dismissal     with     prejudice     of     the     Bathroom     Permit. 
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The above site plan includes in blue, the coverage elements agreed to in the Dan Richardson Settlement. The yellow driveway lines show the access behavior for 
cars into a dedicated area for ingress and egress by vehicles prior to entry onto the Easement and 1968 parcel. Within the green box is the area known as the 2’ 
Strip. Per the settlement an updated site plan will be submitted after the work is completed showing exact placements. Final dimensions will be provided then. 

The orange boundary shows the Easement that is owned by 158 North Willard. The Easement is and has been entirely fenced into 164 North Willard Lot since its 
creation but for a brief period when current Easement Owners removed portions of the fence. 164 North Willard exclusively uses and maintains the easement. The 
1968 parcel, the 3rd piece of parking area on the south of the property was transferred from 158 North Willard to 164 North Willard in 1968. 

The red shows the compacted gravel that has been part of the SPA use, but not included in the enforcement to date. The 2’ strip contains the same contiguous 
compacted gravel shown in the red areas. 
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Aug 26, 2022 at 8:00 pm

Issue Permit
! Complete. This step was completed on May 26, 2022 at 2:40pm

Luke Purvis

Scott Gustin

Luke Purvis

Hi Scott, rather than emptily comment in here, would you
mind answering the questions I ask? For example, see the
post from 8/18 that remains un answered. My permit is
due tomorrow and for over two weeks you disregard my
questions and post comments without substance in
response. 

Hi Luke.  You continue to incorrectly think I'm a bad actor in
this matter.  I have no personal interest in what you chose
to do with your property.  If you !le an application with this
o"ce, it will be handled according to the applicable
standards.  Again, your zoning permit for the fence and
other items speci!cally included in the settlement
agreement was approved.  Nothing more, nothing less.  

Scott, fundamentally I just need the document described
and titled with site plan to be a part of what was approved.

10/11/22, 9:01 PM
Page 1 of 11
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Aug 26, 2022 at 7:34 pmLuke Purvis

As part of Dans settlement, I have to submit a !nal site plan
for approval. That site plan will be consistent with the
document title site plan that I already submitted, and
consistent with every other site plan I have submitted. The
document you approved is not my site, is not titled or
described as site plan. It was produced only and entirely for
your request to show net love rage would not increase as
speci!ed in the settlement.

Hi Scott,
I wanted to remind you of point 11 of the ethical principles
in planning per your AICP credential.

11
Not misrepresent facts or distort information for the
purpose of achieving a desired outcome;

That language is nested directly under “ Planning process
participants continuously strive to achieve high standards
of integrity and pro!ciency so that public respect for the
planning process will be maintained. 

Please pay special attention to “public respect for the
planning process” in light of the way my document has
been changed without my permission. The city has has
history of losing and misrepresenting the evidence it
possessed to achieve a a wrong outcome. Now we see with
absolute clarity how the city implements its zoning, -by
painting entirely di"erent stripes at my neighbor’s property
than for my own for same singular non conformity. 

I can not see this any other way than you have distorted the
information to achieve your desired outcome.

10/11/22, 9:01 PM
Page 2 of 11



Aug 24, 2022 at 8:37 pmLuke Purvis

Please correct the distortion of information that has
occurred. If you need to document something to
administer the zoning program on my original document,
that is !ne. What is not !ne is to have the approved site
plan not represent what I submitted

Scott, I think you are confused. I have never sought
approval. I have never used the word approval in any way
for what I am trying to accomplish. I am looking for you to
administer the zoning program without manipulating my
documents without my approval.

Will you restore my site plan to its original condition? 

If not, is there a person who can take a look to help me
understand how this is in any shape or form reasonable? 
so, I will put this on my permit request to the drb as part of
the larger project. I need an answer from you on on this.

Secondly, I’ll repost the question I asked earlier that you
missed,

Aug 18, 2022 at 10:19 am
Luke Purvis

Scott, I found the comment I was looking for in a comment
from zip-22-389 on July 18 2022. I’ll paste it in directly
below. Would you post the 2019 orthophoto that you used
to achieve such a approximation? “ The lot coverage !gure
I've mentioned is an approximation based on 2019
orthophotos that I looked at for your prior determination
request as to the northern and southern parking areas. ”

10/11/22, 9:01 PM
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Aug 24, 2022 at 3:04 pm

Aug 18, 2022 at 10:19 am

Aug 18, 2022 at 9:24 am

Scott Gustin

Luke Purvis

Luke Purvis

Hi Luke.  No part of the fence application or related
settlement agreement included recognition of any
nonconformities.  

Scott, I found the comment I was looking for in a comment
from zip-22-389 on July 18 2022. I’ll paste it in directly
below. Would you post the 2019 orthophoto that you used
to achieve such a approximation?

“ The lot coverage !gure I've mentioned is an
approximation based on 2019 orthophotos that I looked at
for your prior determination request as to the northern and
southern parking areas. ”

Scott, I am checking in again on this. Will you or will you not
be correcting your deliberate action to truncate my site
plan document? I need to know this to determine if your
act of manipulation needs to be part of the current round of
permits as a proper and honest action by a zoning
administrator.

Secondly, I can’t !nd the comment where you indicated
you produced the 66.9% lotcoverage via a google maps
estimator. Do you know where the comment went? Are you
able to delete and modify comments after they post such

10/11/22, 9:01 PM
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Jul 28, 2022 at 7:35 pm

Jul 19, 2022 at 6:05 pm

Jul 19, 2022 at 10:12 am

Jul 18, 2022 at 7:49 pm

Luke Purvis

Luke Purvis

Scott Gustin

Luke Purvis

that I can’t see the edits? I’d like to have access to the
comment again. Can you help me re over that comment?

Scott, my neighbor is accusing me of lack of good faith and
violating the settlement because of your manipulation to
my site plan in this permit. When will this be corrected? It’s
going on months now.

Scott, you need to !gure how too accomplish your
administrative needs without manipulating the documents
I submit. Nothing more nothing less. Please restore my site
plan to its original condition in this permit.
Thanks, 
Luke

Luke, the approved site plan re"ects the fence application
and the related site changes included in the settlement
agreement.  Nothing more or less.  I understand you are
looking for recognition of the area south of the garage now.
 You have included that in your pending determination
request where it should be.  

10/11/22, 9:01 PM
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Jul 18, 2022 at 8:36 am

Jul 17, 2022 at 10:57 am

Scott Gustin

Luke Purvis

Scott, where is my site plan that i submitted? I did not give
you permission to modify or change my site plan. Please
provide explanation as to why my site plan has been
modi!ed without my permission. You do not have a right to
material change my site plan which seems to be what you
are doing. I am not talking about any sort of approvals,,. I
want my site plan that i submitted with this permit to be
re"ected in this permit….not just the changes you have
made without my permission to this site plan,

The site plan was approved for what was included in the
settlement agreement.  Nothing in the settlement
agreement included gravel in the easement or next to the
barn.  The approved site plan re"ects the approved permit
which, in turn, re"ects the settlement agreement. 

Scott, I have an approved site plan from this permit. The
site plan you approved seems to have lost the page of
information that describes the gravel on the easement and
south of the barn. Did you purposefully omit that part of my
site plan? I did not approve any modi!cations to the site
plan I submitted I am asking you if you changed my site
plane because what was approved does not represent what
is submitted. Why is that? 

Secondly, from which document did you pull that 66.9%
number from?
Thanks,
Luke

10/11/22, 9:01 PM
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Jul 14, 2022 at 10:08 am

Jul 13, 2022 at 7:18 pm

Jul 13, 2022 at 7:12 pm

Jul 13, 2022 at 5:15 pm

Scott Gustin

Luke Purvis

Luke Purvis

Scott Gustin

Secondly what is the site plan

This zoning permit approved the fence and gates.  It also
approved the other items included in the settlement
agreement, speci!cally the vehicle turn-around and patio. 
 Nothing else.  

Actually, Scott, I don’t feel comfortable with this, please
acknowledge for the record the site plan That was marked
approved contained information documenting gravel on
the easement and south of the barn

Great, so the city acknowledges the original site plan
marked approved contained content documenting the
gravel on the easement and portion of the SPA.

The site plan submitted in conformance with the
settlement agreement was marked "approved" and
combined with the fence details submitted in May 2021.

10/11/22, 9:01 PM
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Jul 5, 2022 at 8:17 pm

Jun 8, 2022 at 8:54 am

May 26, 2022 at 2:40 pm

May 25, 2022 at 10:07 am

Luke Purvis

Luke Purvis

Scott Gustin

Scott Gustin

Dear Scott, it’s been a month without response. I’m not
sure if you manipulated my sight plan to create your
conditions of approval or if this was an oversight, please let
me know. Thank you

Scott, it looks like the document eat coverage o#set, a
response for more detail to my actual site plan was used
for conditions of approval. The original site plan you
mention in your 5/25 note documents extra details on
coverages associated with my property. I want to believe
this was an oversight and can be easily corrected to include
my actual site plan in addition to the detail provided (eat
o#set document) that shows coverage is not expanded.

Zoning application denial reversed with a zoning
application approval May 26, 2022 per April 4, 2022
settlement agreement and following submission of
updated site plan.  

Hi Luke.  I've looked over your updated site plan along with
the recent settlement agreement.  I don't see any lot
coverage info as required by Sec. 9 c of the agreement.  In

10/11/22, 9:01 PM
Page 8 of 11



Apr 6, 2022 at 8:53 am

Apr 4, 2022 at 4:15 pm

Apr 4, 2022 at 4:09 pm

Scott Gustin

Luke Purvis

Luke Purvis

looking through the records for this property, it looks like
existing lot coverage is ~66.9%.  The site plan for this
application needs to demonstrate no net increase in lot
coverage (i.e. as much or more lot coverage is removed as
is created by the patio).  

Good morning Luke.  I've checked with the city attorney's
o$ce and have con!rmed that, yes, a revised site plan per
item 6) of the agreement is needed in order to issue the
fence permit.  

Hi Scott, I see the is something I n point 6 about the revised
site plan needed for the fence when I looked again..my
mistake…that must have been added late. Is it really
necessary since I’ll be submitting the !nal site plan in a
couple months? Can we just initial a comment on the
existing plan that the 2’ strip does not contain coverage?

Scott, thanks. Please read point 6. No revised site plan is
needed at this time. The fence permit is to be approved
without conditions. The !nal site plan will be submitted
after the work is complete. Thanks
Luke

10/11/22, 9:01 PM
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Apr 4, 2022 at 3:45 pmScott Gustin

Message the reviewer

Hi Luke.  I see that a settlement has been reached.
 Congrats!  Please upload a revised site plan per the April 4,
2022 settlement agreement so the fence application can
be approved.  
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Burlington, VT
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2,Burlington,

Vermont
in the County of

Grantor
Chittenden

, in the consideration of
Dollars

of
and State of

paid to ray

	 TEN AND MORE 	

full satisfaction by

LILLIAN NORFLEET

South Burlington

and- State of
freely

in the County of
Grantee

Chittenden
, by these presents, do

unto the sard Grant

Vermont
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LILLIAN NORFLEET

heirs and assigns forever, a
in the

and State of Vermont, described- as

and hex*
certain piece of land in Burlington
County of Chittenden
follows, viz-:

Being a lot of land, with all buildings thereon, located on the easterly
Side of North Willard Street, in Burlington, Vermont, the dwelling house
thereon being known and designated as No. 158 North Willard. Street.

Being all and the same land and premises conveyed to the Grantor herein,
HECTOR J. LECLAIR, by Warranty Deed of GREGORY W, GUHA and JO H. SCRNEtDERMAW
(GUMA) , dated June 6, 1978, and recorded in Volume 		, Page 	 of the
City of Burlington Land Records, except as hereinafter reserved from this
conveyance -

Expressly reserved from this conveyance is an exclusive easement for ingress
and egress and for all other lawful purposes to Grantor, his successors and
assigns, over a small triangular parcel of land more particularly described
as follows: ..i

Commencing at a point situated in the southerly line of premises
know and designated as Mo. 164 North Willard Street, and the
northerly line of premises known and designated as No. 158 North
Willard StTeet (herein conveyed premises) and sixty feet (60')
easterly of the easterly side of North Willard Street; thence
running easterly an additional seventy five (75*) feet along the
first mentioned line to a point narking che northwest corner of
premises conveyed to Grantor herein by Sam and Sarah Lisroan,
by Warranty Deed dated June 5, 1968, and recorded in Volume 190,
Page 106 of the aforesaid Land Records; thence, turning to the
right and running twelve feet (12') to che southwest corner of
the premises conveyed to the Grantor by the last mentioned deed;
thence turning to che right and running westerly seventy six
( 76 1 ) feet to the point or place of beginning.

!

i
I

Reference is hereby made to che aforementioned instruments, the records thereof
and the references therein contained, all in further aid of this description.

RrtumKo.

\CrdSlpv
Oil'i

em

EXHIBIT

i_/fi
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tun Han? _snb tci said granted premises,' with all the priwlcges and ap
purtenances thereof, to the said Grantee

LILLIAN NDRFLEET
and her

And I the said Grantor

81
heirs and assigns, to their, own use and behoof forever;

HECTOR J. LECLAIR

^ for ' myself and
executors and administrators, do covenant with the said Grantee

heirs,my

LILLIAN NORFLEET, and her

heirs arid assigns, that until the ensealing of these presents
the sole owner of the premises, and have good right and title to convey thesame in manner aforesaid, that they are

except as aforementioned; and I

I

I am

Iffm jftrom Entry Eurunabra tire;

Warrant Aitb Srfcnbhereby engage to
whatever,

the same against all lawful claims

ifit $0i(ueiin Jgjjrrrof. I hereunto set
August

my hand and seal
A. D. 19 63.

this day of/*
3m |IrciSi'iw of

x1''

HECTOR J . LECLAIR-e=L

> AtV*~u'&

*.»

©f Tlrrmant,

fflouttlH Chittenden
|s8. At

tJiis- .. Burlington
day of August A. D, 2583,

HECTOR J. LECLAIR

he1 personally appeared, and
died and subscribed, to be

acknowledged, this instrument, by
free act and deed.

yhim
his36(

/ Notary Public

Before me, „

{Title)

19.^^ ,, a! .4??. . M. and recorded

City Octk

Received for record

Attest;

t1
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Table of Constructed Elements Shown in the Site 

Plan 
Description Acres  SQFT 

      
Main     1465 

Barn     896 

Driveway     1593 

Parking Areas     

 Northern    710 

 Southern: No Easement Included   330 

A. Front steps and walk   57 

B. Front Porch Steps/landing to Driveway   17 

C Unit 3 Steps/Landing to driveway   11 

D. Rear steps and landing   15 

E. Fish pond concrete pad   30 

 Total SQFT    5124 

Lot (Assessor records)   0.1849 8054 

      

      
Coverage Calculation    0.636149 



—	 	

See Asstticr C*fiS f«

dimension*

lf35fa •• ••• "
' " wY'T!

D.

«m

Rd - .
254*

¦ £1

h4 jo?sojL&_

¦fe®s—
B.

Jf
' • .¦	

"J

PEf

¦H 9

The site plan was submitted for Mediation in August 2016. It shows the parking 
area to the south of the driveway including the 2' Strip, the Easement, and a 
portion of the 1968 Parcel.



Description Sq. Ft.Acres

House: 1465

Garage: 896

Driveway: 1593

Parking area (northern): 923

Parking area (southern): 383

A. Front steps and walk: 57

B. Front porch steps/landing to driveway: 17

C. Unit 3 steps/landing to driveway: 11

D. Rear steps and landing: 15

E. Fish pond concrete pad: 30

Total Sq. Ft. 5390

Lot (per assessor records) 80540.1849

Coverage calculation 66.92%



Bauer
4* Gravel
Farnham

PARTNERS Oanisl N, Famliam Tliomas C. Nuovo EiicGPaikuf Jonathan M. Stebbins

SENSOR COUNSEL Joseph P Btuci John C. Grovel

ASSOCIATES GroggM. Harris Nicole A. Killoran Harry C, Parlor Magan R. Hadson

COLCHESTER 401 Walsr Tower Ciiolo, Suite 101, Colchester, VT 05440

General Phono: 802.&B3.5S3B • Fox: 002.804 7779

Real Estate Phone: 802.879.6323 ¦ Fax: 802.557 3563

WtGNTPEUER By Appointment Only Phone 802.229.2000

Attorneys at Law

August 19, 2016

Michael J. Marks

MarksPowers, LLP

1205 Three Mile Bridge Rd.

Middlebury, VT 05753

Re: Purvis Nonconforming Use, Docket No. 45-5-15

Luke Purvis Private Mediation Statement

Dear Michael:

This letter serves as my client, Luke Purvis', private mediation statement for the August

23, 2016 mediation you will be assisting us with. We ask that you please do not share this

statement with the other mediation participants. Mr. Purvis asked me to relay the following:

Christina and I are looking forward to Tuesday and exploring compromise with you, the

City, and the Clearys. We want to add a few personal notes to our public statement.

There is an item we can offer that may help achieve compromise with the Clearys. If

needed, we would consider purchasing the easement so that the ownership rights align with

usage rights. Please keep this private until you believe it is needed to reach compromise.

We want you to be aware of a topic that is sensitive to us and will make it difficult to

compromise. If there is opportunity to discuss it and find common ground, that would be

worthwhile to us. The previous owner of our property last maintained the parking areas and laid

fresh gravel in March 2013. Before I purchased the property in July 2013, the Clearys

approached us about an alleged expansion of parking in the NPA. The Clearys linked their

willingness to withhold reporting possible violations to the City to our concession of rights to the

easement. We requested that the Clearys report any alleged violations to the City prior to our

purchase. They did not. They delayed filing their reports for 15 months until it was clear we

would not change our use of the easement. Their attempts during that time to leverage a possible

zoning violation in exchange for concession of private land rights made us extremely

uncomfortable and distrustful of our neighbors' motives. This distrust continues today.

Celebrating 40 Years uf Service to Our Community

Colchester | Montpelfar ] North Nero www.vUawaf1icBs.com
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January 29, 2015 
 
LUKE PURVIS 
164 NORTH WILLARD ST 
BURLINGTON, VT  05401 
 
RE:  Complaint # 275063 Located at 164 North Willard Street 
 
Dear LUKE PURVIS: 
 
On September 22, 2014, a notification letter was mailed informing you that the Code Enforcement Office 
received a complaint regarding expansion of the parking area at the above address without a permit; see 
attached photo.   
 
Follow-up inspections were conducted; with you at the property and in the Code Enforcement office.  Code 
Enforcement staff found no parking on your property during the months of September, October and November.  
After reviewing the affidavits submitted in response to the complaint, they have been found inconclusive to 
determine that the 15-year enforcement statute of limitations is applicable on your property.   An additional 
inspection was conducted on January 28, 2015 and no parking was found within the easement.   
Note that any determination regarding parking on your property has absolutely no effect on the easement rights 
of property owners as these are private property agreements of which the City is not a party. 
 
All disturbed areas, as a result of previous parking, must be restored to green space by May 1, 2015; to conform 
to coverage allowances and respect of the setback. 
 
The above is a decision of the Zoning Enforcement Officer, designee of the Burlington Zoning Administrator, 
and may be appealed to the Development Review Board in accordance with the provisions of Comprehensive 
Development Ordinance (CDO) Sec. 2.7.11 and 12.2.2 provided that such appeal is filed within fifteen (15) 
days of January 29, 2015, date of this decision, and accompanied by the appropriate fee ($250.000) in 
accordance with Sec. 3.2.4 (a) of the CDO.  Appeal application shall be filed with the City’s Planning and 

Zoning Office (City Hall, 149 Church Street) by 4 pm on February 13, 2015; an appeal is not perfected until the 
fee is received.  
 
Please feel free to contact me at (802) 864-8518 or jfrancis@burlingtonvt.gov if you have any questions or 
concerns. 
 
Sincerely, 

 
Jeanne Francis 
Zoning Specialist 
 
Enclosure:  Photo dated November 10, 2014 of area in question – no parking 
 
Cc: Nicole A. Killoran, Esq. 
 Joseph Cleary, property owner 158 No Willard St 

 

CODE ENFORCEMENT OFFICE 
  645A Pine St, PO Box 849 
Burlington, VT  05402-0849 

 
VOICE (802) 863-0442 

FAX: (802) 652-4221 
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No parking found.  Area damaged by previous parking shall be restored by May 1, 2015.  
 
 
 
 
 
 



RECEIVED

APR 2 4 2015

COLCHESTER

Burlington Development Review Board

149 Church Street
Austin Hart, Chair

MissaAloisi ¦
Alexander J. LaRosaBurlington, VT 0540 1

www.burlingtonvt.gov/PZ

Telephone: (802) 865-7188

(802) 865-7195 (FAX)

Michael Long

Brad Rablnowitz

Israel Smith

Jonathan Stevens

Alexandra Zipparo, (alternate)
Jim Drummond, (alternate)

Burlington

Burlington Development Review Board

Findings of Fact

Deliberative Hearing Monday, April 13, 2015

Board Members Present: Jonathan Stevens (Vice Chair), Brad Rabinowitz, Michael Long, Israel Smith,

Missa Aliosi .

Staff members present: Ken Lemer

ZP1 5-0797AP

Location: 1 64 North Willard

Zone: RL Ward: 3

Date appeal accepted: February 13, 2015

Appellant/Owner: Nicole Killoran, Esq. /Luke Purvis

Request: Appeal of Code Enforcement Officer's January 29, 2015 "Unsubstantiated Complaint"

determination that parking, along the southern boundary ofProperty, has been expanded.

For clarification, decision issued to Appellant on January 29, 2015 only pertains to the Property at 164

North Willard. The "easement" referred to frequently in documents is located on part of the adjacent

property at 158 North Willard Street. Thus, the expansion ofparking referred to in the Appellant's

decision refers to a strip of land, approximately 2' (w) x 60' (1) on the south side of the driveway and

north ofthe easement on the adjacent property(see attached drawing).

File:

APPLICABLE REGULATIONS:

Sections 2:7.1 1, 12.2.2, and 5.3.2 of the Comprehensive Development Ordinance (CDO); appeal indicates

Appellant will argue 24 V.S.A. § 4454 (a).

RELIEF REQUESTED BY APPELLANT:

That the board reverse Code Enforcement Office's decision and find that the parking area constitutes an

unenforceable violation pursuant to 24 V.S.A.§ 4454 (a).

GROUNDS FOR RELIEF BY APPELLANT:

Appellant provided documents ofProperty history and parking use arguing 15 years statute of limitations

for enforcement.

APPELLANT'S SUBMITTALS:

• February 27, 20 1 5 Summary ofAppeal

• January 29, 201 5 Decision - Exhibit 1

• 2000 Property Lines - Exhibit 2

1
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Statement ofHistorical Usage for 164 North Willard St. - Exhibit 3

1 988 Ortho Photo - Exhibit 4

CITY'S SUBMITTALS:

• Appeal

• January 29, 2015 Decision

• February 4, 2015 Decision

• Affidavits submitted by Property Owner Cleary (158 North Willard St)

• Affidavits submitted by Property Owner Purvis (1 64 North Willard St)

• Aerial Photos ofProperty (1 64 North Willard St)

Drawing of the two Properties indicating approximate location ofeasement

Photos dated September, October, November and January.

Complaint

Background:

A written complaint was submitted to the Code Enforcement Office on June 30, 2014; "North and south

sides of driveway in rear has new parking constructed March 2013, parking on lawn ongoing especially

since April/May 2014 (also visible from Dan's Ct.)".

Code Enforcement Office staff followed up with numerous meetings and correspondence with the parties.

A number of site visits and monitoring were conducted at the Property, as well as, research of City
records, review ofaerial photos and supporting documentation from Appellant and neighbor. Between

September 10, 2014 and January 2015 Code Enforcement staff did not observe any parking south of

driveway at 164 North Willard.

In response to the complaint the previous owner of 164 North Willard, Hector LeClair, wrote that he
purchased the Property in 1966. He stated two of the three dwelling units of Property were rentals while

the third acted as an office (see attached affidavit - although there are no permits on record for an office
use at 1 64 North Willard). According to the affidavit, parking was never assigned (still isn't), tenants,

clients, and Mr. LeClair (who lived in Essex) parked wherever there was a space available.

There are no City records on file indicating location or number ofparking spaces at 164 North Willard.

In 1983 Mr. LeClair, as supported by testimony, obtained easement rights from "property to the south"
(158 North Willard) to be used for "ingress and egress and for all other lawful purposes". LeClair

indicated that parking had occurred within the easement for a period of 15+ years, until 2013.

Since Appellant's purchase of 164 North Willard in 2013, he states there has been parking within the

easement.

2



This contention is refuted by neighbor Cleary, who purchased 158 North Willard in 2012. Mr. Cleary

denies Appellant's statements and states that "... between July, 2012 and April of2014, a period of

approximately 19 months, or ONE year and 7 months, the easement was never used for parking vehicles.

In addition, I [as owner of 158 North Willard] never gave consent for cars to be parked on this [easement]

area". See attached drawing indicating approximate location of easement.

A review of City records revealed no zoning permits were on file for Property.

Evidence Presented: .

The Board examined the materials submitted in support of this request.

I. Minutes

The meeting minutes will be distributed separately upon review and approval by the Development Review
Board.

Motion bv Israel Smith: In the matter of ZP15-0797AP, 164 North Willard, I move we upholdn.

the determination ofno violation by the Code Enforcement Office per the following findings, and

highly recommend that the owner of 164 North Willard submit a parking plan with lot coverage as

it appears an expansion ofparking has occurred on the north side of the driveway:

III. Findings
DETERMINATION:

Based on the research conducted, information provided, including but not limited to statements by

the owner of 158 North Willard and on-site observations by Code Enforcement it was determined

that the violation complaint was unfounded as parking in the area at issue had ceased. Further, as

the parking had ceased for a period in excess of60 days, Appellant lost any potential claim to

reestablishment or the 15 year statute of limitation. See CDO Sec. 5.3.2 below. This

determination was issued on January 29, 2015 and is the subject of the appeal. Note that this

determination only addresses parking south of the driveway.

CDO Sec. 5.3.2. "Bianchi" controlled uses, structures, and lots.
Although not subject to enforcement action pursuant to Article 2, uses, structures, and lots which

are deemed to be controlled by the Bianchi decision, and the subsequent enactment of24 VSA

Sec. 4454, shall be considered violations that are not considered legal to any extent and shall in no

event be granted the consideration or allowances ofnonconforming structures, uses, and lots.

Thus, no change, alteration, enlargement, and reestablishment after discontinuance for more than
sixty (60) days or reconstruction after an occurrence or event which destroys at least 50% ofthe

structure in the judgment of the city's building inspector shall be permitted, except to a

conforming use, structure, or lot.

Second: MissaAliosi

Vote: 5-0-0

Vote: motion carried

Dated at Burlington, Vermont, this day ofApril, 2015.

3



Respectfully Submitted,

I-**
Jonathan Stevens, Development Review Board Vice Chair

Please note that an interested person may appeal a decision of the Development Review Board to the Vermont Superior

Court, Environmental Division. (Comprehensive Development Ordinance Article 12, Section 12.2.3 Appeals of

Development Review Board Decisions: An interested person may appeal a decision of the Development Review Board

to the Vermont Environmental Court within 30 days of the date of the written decision as follows:

(a) Notice of Appeal: The appeal shall be taken in such a manner as the Supreme Court or the environmental court

may by rule provide for appeals from state agencies governed by Sections 801 through 816 of Title 3, Vermont Statues
Annotated. Notice of the appeal shall be sent by mail to every interested person appearing and having been heard at

the hearing before the DRB, and, if any one or more of those persons are not then parties to the appeal, upon motion

they shall be granted leave by the court to intervene.) "
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Rest of SPA use
determination - 158
North Willard

(/dashboard/projects/45479)
Zoning Permit

ZP-22-506

Your Submission

Attachments

Guests (0)

! Z Card Posting

! Application Assessment

! Application Withdrawn

Sep 12, 2022 at 9:03 am

Sep 8, 2022 at 3:12 pm

Application Withdrawn
! Complete. This step was completed on Sep 7, 2022 at 12:03pm

Luke Purvis

Luke Purvis

Scott, in addition to responding to my questions from 9/8,
would you post the by law/ cdo provision/ city policy / that
requires a determination to only be requested by the
property owner?

Scott, if zoning does apply there, then why is contiguous
gravel being treated di!erently? 158 has lot characteristics
di!erent than its site plan because of uses associated with
my property. The Cleary’s have already given permission
for a decision on the easement area per their 2014
complaint. No citizen can withdraw consent and halt an
incomplete enforcement action. I will not submit a
complaint in this area because it is a legal use. If you are
unwilling to provide me an avenue forward so that zoning
can apply to that area, then I resume my use because
determinations nor accurate representations of lot
coverage are not necessary in that area

10/11/22, 10:40 PM
Page 1 of 5
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Sep 8, 2022 at 2:27 pm

Sep 8, 2022 at 1:52 pm

Sep 7, 2022 at 3:34 pm

Sep 7, 2022 at 3:32 pm

Scott Gustin

Luke Purvis

Luke Purvis

Luke Purvis

Hi Luke.  We've talked about this before.  One may !le a
zoning application for a property other than one's own so
long as the property owner consents in writing.  Of course
the city's zoning bylaws pertain to 158 North Willard Street
just as they do to everywhere else within city limits.  

Again, there is nothing to appeal.  The property owner
withdrew the application.  

Scott, will you be providing me a pathway to apply zoning
standards on this parcel? If zoning doesn’t apply to this
parcel, that would be helpful to know. In that case, I’ll
resume my use since a determination is not necessary.

Also, i formally appeal the improper withdrawal of my
permit request in an area where my deeded rights include
“all other lawful purposes”, by the serviant rights holders

So will you be initiating the code enforcement about the
illegal gravel coverage on their property? How do you
intend to implement the ordinance fairly under this
scenario?

Scott, please address the other points. My deed explicitly
states ingress and egress. Part of my request includes a

10/11/22, 10:40 PM
Page 2 of 5



Sep 7, 2022 at 3:25 pm

Sep 7, 2022 at 1:01 pm

Sep 7, 2022 at 12:39 pm

Sep 7, 2022 at 12:16 pm

Scott Gustin

Luke Purvis

Luke Purvis

Luke Purvis

determination on ingress and egress. So, you can’t prevent
that determination from occurring as it’s in my deeded
easement t language.

Withdrawal was requested by the property owner.  There is
nothing to appeal.  

Where is my ability to appeal? I don’t see it.

Also, mr Cleary’s complaint leading to drb1 included the
easement. That contains the inherent permission to see a
determination on this area and complete the city work that
is so far incomplete to date.

Scott, what is this? Do I need to post the deed that
contains I have all lawful purposes over the easement? Is a
determination not a lawful purpose? How do we reconcile
this and move this forward?

The settlement agreement is not supposed to limit my
legal rights, if you limit my legal rights than you are moving
to vacate the settlement agreement signed by head

10/11/22, 10:40 PM
Page 3 of 5



Sep 7, 2022 at 12:03 pmScott Gustin

Message the reviewer

attorney Richardson

Application withdrawn by property owner.  

Send Message

City of
Burlington, VT

Your Pro!le

Your Records
(/dashboard/records)

Resources

Search for
Records (/search)

Claim a Record
(/claimRecord)

Employee Login
(https://burlingtonvt.viewpointcloud.io)

10/11/22, 10:40 PM
Page 4 of 5



Portal powered by OpenGov

10/11/22, 10:40 PM
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9/2/22, 2:10 PM 9-Addendum to 1973 CDO allowing Enlargement.png

https://drive.google.com/drive/u/0/folders/1CVqplp0CpOzmHk3ETfHkqs9G6UlQvHg5 1/1
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Cleary Site Plan Application 
 

ENTRY REGARDING MOTION 
 
Count 1, Municipal DRB Site Plan (123-11-18 Vtec) 
 
Title:  Motion to Dismiss (Motion 3) 

Filer:  Joseph and Teresa Cleary 

Attorney: (Self-represented) 

Filed Date: March 27, 2019 

No response filed.   
 
The motion is GRANTED. 
 

Applicants Joseph and Teresa Cleary move for the pending appeal to be dismissed, 
explaining that they have decided to rescind the permit issued to them by the City of Burlington 
Development Review Board (“DRB”) on October 22, 2018, which was appealed to this Court by 
Luke Purvis.  Applicants have filed a copy with the Court of their verified request to Relinquish 
Zoning permit #19-0167CA, which the DRB has accepted. 

In light of the fact that Applicants have relinquished the approval of their site plan 
application, this Court has no application to review in this appeal.  We therefore GRANT 
Applicants’ motion and DISMISS the pending appeal, with prejudice. 
 
So Ordered. 
 
Electronically signed on April 16, 2019 at Burlington, Vermont, pursuant to V.R.E.F. 7(d). 
 
 
 
________________________________ 
Thomas S. Durkin, Superior Judge 
Environmental Division 
 
Notifications: 

Hans G. Huessy (ERN 1813), Attorney for Appellant Luke Purvis 
Kimberlee J. Sturtevant (ERN 4778), Attorney for Interested Person City of Burlington 
Appellees Joseph and Teresa Cleary 
 
vtadsbat  

 STATE OF VERMONT 
 

 

SUPERIOR COURT ENVIRONMENTAL DIVISION 
 Docket No. 123-11-18 Vtec 

Attachment 15



1 

STATE OF VERMONT 
 

SUPERIOR COURT      ENVIRONMENTAL DIVISION 
Docket No. 123-11-18 Vtec 
 

In re: Cleary Site Plan Application 
  

APPELLANTS’ STATEMENT OF QUESTIONS 
 

NOW COMES Appellant, Luke Purvis, by and through counsel, MSK Attorneys, and 

hereby respectfully submits, pursuant to Rule 5(f) of the Vermont Rules for Environmental Court 

Proceedings, this Statement of Questions. 

1. Did the City of Burlington err when it included land subject to an easement benefitting an 

adjoining neighbor in the calculation of the Clearys’ lot coverage? 

2. Did the City of Burlington err when it determined that the gravel parking area within the 

easement held by the adjoining neighbor was open or green space rather than covered 

space and/or impervious space? 

DATED at Burlington, Vermont this 26th day of November 2018. 

 Respectfully submitted, 

       MSK ATTORNEYS 
        
      By: /s/ Hans Huessy    
       Hans G. Huessy, Esq. (ERN 1813) 
       275 College Street, P.O. Box 4485 
       Burlington, VT 05406-4485 
       Phone: 802-861-7000 
       Fax: 802-861-7007 

Email: hhuessy@mskvt.com 
        

Attorneys for Appellant Luke Purvis 
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VERMONT SUPERIOR COURT
Environmental Division
32 Cherry St, 2nd Floor, Suite 303,
Burlington, VT 05401
802—951—1740

www.vermontjudiciary.org

Docket No. 88—7—19 Vtec

Purvis North Willard Street l

ENTRY REGARDINGMOTION
Title: Moon in Limine Motion in Limine (Motion: 2)
Filer: Hans G. Huessy, attorney for Appellant Luke Purvis

Filed Date: November 19, 2020

Response in Opposition to Appellant’s Motion in Limine filed on November 30, 2020, by
Kimberlee J. Sturtevant, attorney for the City of Burlington.

Reply in Support of Appellant’s Motion in Limine filed on December-1, 2020, by Hans G. Huessy,
attorney for Appellant Luke Purvis.

The motion is DENIED.

Appellant Luke Purvis (”Applicant”) appeals a June 28, 2019 decision of the City of
Burlington Development Review Board (”DRB”) determining that a three-unit dwelling and
associated parking areasl on Applicant’s property could not be recognized as lawful preexisting
nonconforming uses or unenforceable zoning violations? Presently before the Court is

Applicant’s motion in limine to address the scope of the issues for trial and establish whether the
Court will hear evidence as to Appellant’s right to use the ”south parking area” or ”easement
area” (”Disputed Area” or ”DA”) to the south of Appellant’s driveway. The City of Burlington
(”City”) contends that Appellant is precluded from introducing evidence regarding the use of the
DA.

1 The associated parking areas include one north and one to the south of the driveway.
2 Applicant owns property located at 164 North Willard Street in Burlington, Vermont and appeals the DRB decision
for the purpose of identifying an unpermitted triplex and two unpermitted parking areas on his property as lawful
preexisting nonconformities, or, in the alternative, as zoning violations which cannot be prosecuted due to the 15-
year statute of limitations set forth in 24 V.S.A. § 4454(3).

E71201 Regarding Motion Page 1 of5.

Pumir Non‘ [Vi/lard J'treet, No. 88-7-79 Vtec r/z'p op. (Vt. Super. Ct. Emil. Div. Derember 8, 2020) (Durkin, f).
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Applicant is represented by Hans G. Huessy, Esq. The City of Burlington is participating as

an interested person in this matter and is represented by Kimberlee J. Sturtevant, Esq.

Discussion

Currently before the Court is Applicant’s motion in limine to include evidence addressing
Applicant’s right to use the DA and that Applicant’s use was not discontinued. Applicant seeks
to present evidence that the DA is a preexisting nonconforming use, or, in the alternative, that
the use was approved in the prior owner's 1968 permit. These issues are raised in Question 3 of

Applicant’s Statement of Questions, which asks: ”Did the [DRB] err in determining that
Appellant’s property does not have a parking area located to the south of the paved driveway?”
See Appellants Statement of Questions at 1, filed Aug. 12, 2019.

Applicant argues that claim preclusion does not bar discussion of whether the DA was a

preexisting nonconforming use because the August 23, 2016 settlement agreement3 preserves
all ”arguments and contentions . . . in the event of subsequent litigation concerning permits
and/or violations of nonconformance.” See Purvis Nonconforming Use, No. 45-5-15 Vtec. slip op.
at 1—2 (Vt. Super. Ct. Envtl. Div. Sept. 26, 2016) (Durkin, J.) (addressing the settlement
agreement). Applicant also contends that because the 2015 DRB decision in Ms
Nonconforming Use did not disclose the 1968 permit until after the DRB’s decision and 2016
settlement agreement was executed, claim preclusion should not apply. As a final point,
Applicants assert that the City is barred from asserting the defense of collateral estoppel or res

judicata at trial as the City failed to raise the issue in a responsive pleading or move to strike or
dismiss Applicant’s Questions addressing the DA.

The City counters that issues concerning the DA have already been addressed though
prior litigation and nal permit decisions including a 2011 zoning permit identifying the DA areas
as green space, the final 2015 DRB decision, and the Vermont Supreme Court decision in the prior
litigation. In re Purvis Nonconforming Use, 2019 VT 60. The City also argues that they are not

precluded from raising issues regarding Applicant’s Statement of Questions prior to or during a

de novo hearing.

I. Whether the City is barred from asserting claim preclusion when the City did not
move to strike or dismiss Question 3 of Applicant’s Statement of Questions.

Applicant argues that, pursuant to V.R.C.P. 8(c), the City waived the affirmative defense
of res judicata or claim preclusion.‘ Merrilees v. Treasurer 159 Vt. 623, 623 (1992) (mem.)

3 A settlement agreement was reached and the Court issued a stipulated order in Purvis Nonconforming Use, Docket
No. 45-5-15 Vtec. dismissing the matter without prejudice and noting that the underlying Burlington Development
Review Board decision shall become enforceable. See Purvis Nonconforming Use, No. 45-5-15 Vtec. slip op. at 1 (Vt.
Super. Ct. Envtl. Div. Sept. 26, 2016) (Durkin, 1.); see also |n re Purvis Nonconforming Use No. ZP1 5-O797AP, Findings
of Fact at 1—3 (Burlington Dev. Rev. Bd. Apr. 24, 2015).
4 The waiver rule is premised on the necessity to provide notice to all parties regarding the issues on appeal.
Merrilees v. Treasurer 159 Vt. 623, 623 (1992) (mem.). ln accordance with this, the Vermont Supreme Court has

accordingly permitted exceptions to this general rule where "notice considerations are not implicated.” .
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(noting that res judicata is an affirmative defense). The City argues V R E C P 5(f) requires that
”[n]o response to the statement of questions shall be filed” and therefore the City did not waive
claim preclusion. We agree.

The Vermont Supreme Court has held that claim preclusion, a principal barring the
relitigation of claims already determined between parties, ”operates with more flexibility when
applied to municipal zoning decisions than to civil decisions." In re Ferro & Pomerov
DemoZConst. Permit, No. 197-10-09 Vtec, slip op. at 5 (Vt. Super. Ct. Envtl. Div. Nov. 22, 2011)
(Durkin, J.) (citing In re Dunkin Donuts Site Plan Amendment Application, 2004 VT 123, 1111 10-
11); see generally Faulkner v. Caledonia County Fair Assoc., 2004 VT 123, 1H] 8—10, 178 Vt. 51.
Indeed, within the Environmental Division claim preclusion ”does not apply to administrative
proceedings as an inexible rule of law.” In re Carrier, 155 Vt. 152, 157 (1990). Although the
principles of claim preclusion ”generally apply in zoning cases as in other areas of the law," the
doctrine of finality under 24 V.S.A. § 4472(d) is a distinct set of preclusive rules developed
specifically for zoning proceedings of this nature. In re Application of Lathrop Ltd Partnership,
2015 VT 49, 1] 59; In re Wells Accessory Bldg. Application, No. 177-12-14 Vtec, slip op. at 3 (Vt.
Super. Ct. Envtl. Div. Aug. 11, 2015) (Durkin, J.).

Finality provides an exclusive remedy for contesting a zoning act or decision which
requires that ”all interested parties be bound by [the act or decision] . . . and shall not thereafter
contest, either directly or indirectly the decision or act” in any subsequent proceeding. 24 V.S.A.
§ 4472(d); In re Ashline 2003 VT 30, 111] 8—11, 175 Vt. 203. Given the flexibility of claim
preclusion, the role of § 4472 in barring collateral attack on the 2015 DRB and subsequent 2019
Supreme Court decisions, and the plain language of V.R.C.P. 5(f), which requires that ”no
response be filed,” we see no basis for barring the City from asserting claim preclusion. Therefore,
the City is not barred from asserting these defenses at trial.

ll. Whether Applicant is precluded by the 2011 Zoning Permit No. 12-0277CA from
asserting that the south parking lot was included as part of the 1968 permit.

The City contends that use of the DA for parking constitutes a collateral attack, pursuant
to 24 V.S.A. § 4472(d), on a final 2011 zoning permit issued to owners of an adjacent property at
158 North Willard Street, which identifies the DA, or easement area, as ”green space.” See
Appellee City of Burlington’s Exhibit 1, filed Nov. 20, 2020 (including Zoning Permit 12-0277CA,
which sought the addition of a wooden deck). Applicant counters that neither Applicant nor his

predecessor in interest sought interested person status as a party to that permit application,
received notice, or sought to challenge the permit’s purpose to add a deck.

Generally, a failure to timely appeal decisions such as the cited the zoning permit approval
here ”binds all interested parties to the determinations made therein.” 24 V.S.A. § 4472(d); In_rg
Banyai Variance, No. 53-5-18 Vtec, slip op at 6 (Vt. Super. Ct. Envtl. Div. Ian. 04, 2019) (Walsh, J.).
The Vermont Supreme Court, however, has shown a clear reluctance to apply § 4472(d) broadly
in circumstances involving neighbors’ failure to appeal a zoning decision where there is little or
inadequate notice or participation. In re Burns Two-Unit Residential Bldg, 2016 VT 63, 1] 14, 202
Vt. 234 (2016) (noting that a neighbor’s failure to appeal where neighbors had little or no means
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of gaining notice raises due process concerns); see also In re Fairchild, 159 Vt. 125, 131 (1992).
This case mirrors the concerns expressed in Burns Two-Unit Residential Bldg. Namely, where
there exist few means of receiving adequate notice and neither Applicant nor his predecessor in
interest entered an appearance or were joined as an interested party to participate. See Alpine
Haven Prop. Owners Ass'n, lnc. v. Deptula, 2003 VT 51, 1] 14, 175 Vt. 559 (2003) (noting that a
homeowner was a ”party in a prior action; thus the privity requirement [of collateral estoppel] is

satisfied”).

Moreover, the City has made no showing that Applicant constituted an interested party,
pursuant to 24 V.S.A. § 4465(b)(3), or that proper notice given. Pursuant to 24 V.S.A.
§ 4465(b)(3), an interested party is an individual that owns or occupies property in the immediate
neighborhood of the subject property and ”who can demonstrate a physical or environmental
impact on the person's interest under the criteria reviewed, and who alleges that the decision or
act, if confirmed, will not be in accord with the policies, purposes, or terms of the plan or bylaw
of that municipality.” While Applicant is a neighbor who currently owns adjacent property, the
City has made no showing that Applicant’s interests were impacted. For these reasons, we
conclude that Applicant is not collaterally estopped from arguing that the portion of the DA that
is located on the neighboring property is a preexisting nonconforming use due to the issuance of
a 2011 zoning permit No. 12-0277CA that refers to the DA as a ”green space.”

III. Whether Applicant is precluded by the 2019 Vermont Supreme Court decision from
asserting that south parking lot was a preexisting nonconforming use.

Applicant further argues that neither the 2015 DRB decision nor the 2019 Supreme Court
decision addressed whether the DA was a (1) pre-existing non-conforming use or (2) was part of
the '68 Permit that allowed the prior owner to work on cars and junk cars on the property.
Applicant claims that the sole argument presented to the DRB in the prior litigation was that the
DA was a Bianchi violation, and therefore the issues of whether the DA is a preexisting
nonconforming use or as an implied component of the 1968 permit are not barred. In addition,
Applicant argues he and the City expressly agreed in the settlement agreement that claim
preclusion would not bar future litigation of any issue not resolved by the 2015 DRB decision.
The City counters that the 2019 Decision precludes this subsequent, collateral review of the DA.

Here, the 1968 permit was not disclosed until after the settlement agreement and the
2015 DRB decision. While this issue could not be litigated in the 2015 DRB proceeding, it was
raised before the Environmental Division and the Vermont Supreme Court in the subsequent
litigation. Applicant identified the 1968 permit and moved for relief from the September 26,
2016 Stipulated Order over one year later in March of 2018. See ln re Purvis No. 45-5-15 Vtec,
slip op. at 1—4 (Vt. Super. Ct. Envtl. Div. Sept. 25, 2018) (Durkin, 1.); see also In re Purvis, No. 45-
5-15 Vtec, slip op. at 1—3 (Vt. Super. Ct. Envtl. Div. Jan. 15, 2018) (Durkin, J.) (addressing
Applicant’s motion to reconsider). In the motion Applicant argued that new evidence provided
further grounds for extending the August deadline recorded in the Stipulated Order. M. at 3—4

(discussing newly discovered evidence and denying Applicant’s motion for relief as untimely); see
also In re Purvis Nonconforming Use, 2019 VT 60, 1H] 5—11 (upholding the Environmental
Division’s decision). In both the Environmental Division’s Entry Order and Supreme Court
E1119! RegardingMotion Page 4 of5.
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Decision concerning the motion for relief, the settlement agreement and newly discovered
evidence, the 1968 permit, were before the Court.

The Supreme Court addressed the new evidence, stating that ”[Applicant argues that] the
late disclosed 1968 permit supports an inference that the parking area should be treated as a

grandfathered structure rather than as a noncompliant structure that has remained in place for
fifteen years.” ln re Purvis Nonconforming Ug, 2019 VT 1H] 10—13 (noting that the Applicant
contends ”this distinction is important because as a grandfathered use, it would not be
considered abandoned if not used for only sixty days; it would only be considered abandoned
after one or two years of non-use”). Upon consideration of this evidence, the Supreme Court
concluded that the Stipulated Order was a final judgement such that there were no ”outstanding
issues to be decided” and the new evidence was untimely under V.R.C.P. 60(b). . (citing Russell
v. Russell, 157 Vt. 295, 301 (1991)). The scope of the 2019 Decision and this Court’s Entry Order
both considered whether the new evidence justifies reopening that litigation and concluded that
it did not. See In re Purvis, No. 45-5-15 Vtec, slip op. at 3 (Jan. 25, 2019); In re Purvis

Nonconforming Use, 2019 VT 1H] 10-13. Given this ruling, this Court is bound by precedent,
which precludes Applicant from raising issues and introducing evidence denied as untimely by
the 2019 Supreme Court Decision.

Conclusion

For the reasons stated above, we DENY Applicant’s motion in limine. Therefore, this
Court concludes that Applicant is precluded from introducing evidence regarding the prior use
and permitting of the DA.

So Ordered.

Electr nically signed on December 8, 2020 at Newfane, Vermont, pursuant to V.R.E.F. 7(d).

(vim.
Thomas g. Durkin, Superior Judge
Environmental Division
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STATE OF VERMONT 

 

SUPERIOR COURT      ENVIRONMENTAL DIVISION 
       ) Docket No. 88-7-19 Vtec 
In re.  Purvis N Willard Street    ) 
 
 

CITY OF BURLINGTON’S  
OPPOSITION TO APPELLANT’S  

MOTION FOR SUMMARY JUDGMENT 
 

NOW COMES the City of Burlington and hereby opposes Appellant’s Motion for 

Summary Judgment. Appellant’s Motion fails to take into account the plain language of the 

City’s zoning ordinance, giving effect to the whole and every part of ordinance especially in 

the context of the long standing goal of zoning to gradually eliminate nonconforming uses.  As 

set forth below, the City’s discontinuance provisions do not require a demonstration of intent. 

MEMORANDUM 

 This matter stems from Appellant’s request to recognize an unpermitted triplex and 

two unpermitted parking areas (one to the north and one to the south of the driveway) at his 

property at 164 North Willard Street.  Appellant had requested a determination from the City 

that the use as well as the parking areas be recognized as either pre-existing legal 

nonconformities or as being barred from enforcement by the statute of limitations provided 

for in 24 V.S.A. §4454(a).  The request was administratively denied.  Upon appeal to the 

DRB, the Board recognized two units at the property.  The Board did not recognize the 

requested parking spaces to the north as the evidence, including a number of orthophotos from 

different years, did not demonstrate parking in that area.  The Board also did not recognize the 

requested parking area to the south of the driveway as that portion on Appellant’s property 

south of the driveway was part of another pending case which has since been resolved, in 

Attachment 18
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which that area was deemed to be an enforceable violation.  See In re Purvis Nonconforming 

Use, 2019 VT 60.  The appeal of that Board’s decision is the basis of the pending matter 

before the Court.   

 Appellant’s Motion raises a challenge to the interpretation of the Burlington 

Comprehensive Development Ordinance (CDO) as the City found that the 

nonconformities/violations did not fall under either a preexisting nonconformity or an 

unenforceable violation as all three had periods of discontinuance.  As part of his argument, 

Appellant reads into the CDO a requirement to find an intent to discontinue both pre-existing 

legal nonconformities and unenforceable violations.  Pursuant to the plain language of the 

CDO and the legislative intent to phase out nonconformities, Appellant’s interpretation is 

flawed.   

Statutory & Ordinance Interpretation 

Zoning ordinances are to be interpreted under familiar rules of statutory and ordinance 

construction.  Words in statutes and ordinance should be given their plain meaning.  See In re 

Stowe Club Highlands, 164 Vt. 272, 279, 668 A.2d 1271, 1276 (1995)(when interpreting zoning 

ordinances, court construes words according to their plain and ordinary meaning, giving effect 

to whole and every part of ordinances).  The adopted construction should implement the 

legislative purpose. See id. At 281, 668 A.2d at 1277.   

A prime purpose behind zoning “is to bring about the orderly physical development of 

a community by confining particular uses to defined areas.” Vermont Brick & Block, Inc. v. 

Village of Essex Junction, 135 Vt. 481, 483, 380 A.2d 67, 69 (1977). A goal of zoning is to 

gradually eliminate nonconforming uses because they are inconsistent with this purpose. See In 

re McCormick Management Co., 149 Vt. 585, 589, 547 A.2d 1319, 1322 (1988). The public 
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interest in the regulation and gradual elimination of nonconforming uses is strong.  

See Hinsdale v. Village of Essex Junction, 153 Vt. 618, 626, 572 A.2d 925, 930 (1990), 

Zoning provisions allowing nonconforming uses should be strictly construed. See Hartley v. 

City of Colorado Springs, 764 P.2d 1216, 1224 (Colo.1988).  Badger v. Town of Ferrisburgh, 

168 Vt. 37, 39 (1998). 

Burlington Comprehensive Development Ordinance (CDO)   

 The Burlington Comprehensive Development Ordinance (CDO) outlines the treatment 

of uses, structures and lots that do not conform to the current standards of the CDO, including 

the timelines for discontinuance for both pre-existing legal nonconformities and violations 

that are unenforceable due to the statute of limitations.   For uses, structures, and lots that do 

not comply with the CDO, but are unenforceable due to the statute of limitations for zoning 

violations (24 V.S.A. §4454(a)), the CDO provides as follows:  

Although not subject to enforcement action pursuant to Article 2, uses, 
structures, and lots which are deemed to be controlled by the Bianchi 
decision, and the subsequent enactment of 24 VSA Sec. 4454, shall be 
considered violations that are not considered legal to any extent and shall in 
no event be granted the consideration or allowances of nonconforming 
structures, uses, and lots. Thus, no change, alteration, enlargement, and 
reestablishment after discontinuance for more than sixty (60) days or 
reconstruction after an occurrence or event which destroys at least 50% of the 
structure in the judgment of the city’s building inspector shall be permitted, 

except to a conforming use, structure, or lot. 

CDO Sec. 5.3.2., “Bianchi” controlled uses, structures, and lots.   Section 5.3.2 clearly states, 

“no change, alteration, enlargement, and reestablishment after discontinuance for more than 

sixty (60) days” for unenforceable violations that fall under 24 V.S.A. §4454.  The plain 

language of the section does not require any determination of intent to discontinue, just that a 

discontinuance or cessation occurred for more than 60 days.   
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 This is also consistent if one reads Section 5.3.2 in conjunction with the CDO’s 

provisions regarding discontinuance of legal nonconformities.   

Discontinuance: A nonconforming use shall not be re-established if such use has been 
discontinued for any reason for a period of one (1) year or longer. Provided, however, 
a period not in excess of two (2) years shall be the applicable standard for the 
reestablishment of discontinued uses in the Enterprise-Light Manufacturing (E-LM) 
district. An extension to this time limit may be granted by the DRB after a public 
hearing and on the basis of documented evidence of a continuous good faith effort to 
reestablish the nonconforming use. Such evidence shall include but not be limited to 
application(s) to the DRB, bid documents, records of expenditures, newspaper 
advertisements, and/or real estate listings. Any request for such an extension shall be 
submitted in writing prior to the expiration of the one (1) or two (2) year time limit as 
specified above. Any extension approved by the DRB shall be made in writing and 
shall specify the date after which no nonconforming use will be permitted upon the 
subject property. 

 

Sec. 5.3.4 (d).  A demonstration of intent to discontinue is not required, in fact it is clear that 

one is not needed.  The only time intent is relevant is when one seeks a time extension from 

the one year discontinuance provision in Section 5.3.4(d).  Under that provision, an extension 

to this time limit may be granted by the DRB for a legally preexisting nonconformity on the 

basis of documented evidence of a continuous good faith effort to reestablish the 

nonconforming use.   

 In reading the CDO as a whole, legally preexisting nonconformities are given certain 

allowances due to the fact that they were legal at one point in time and then, due to a change 

in the ordinance, they became nonconforming.   Clearly from the language of Section 5.3.2, 

unenforceable violations are not intended to receive that same allowances.  Where legally 

preexisting nonconformities are given a year, unenforceable violations have 60 days.  Where 

legally preexisting nonconformities are allowed to apply to extend that period of 

discontinuance after demonstrating a continuous good faith effort to reestablish the 

nonconforming use, an unenforceable violation is not given the same allowance.  While intent 
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may be relevant for determining a time extension for a preexisting legal nonconformity under 

the CDO, it is not for an unenforceable violation.  Given that zoning provisions allowing 

legally existing nonconforming uses should be strictly construed, it is not a far stretch that 

provisions regarding unenforceable violations are stricter regarding discontinuance.   

State Statute 

 The City’s ordinance language is consistent with the state’s enabling legislation.  

Pursuant to 24 V.S.A. §4412(7)(A)(i), a municipality may, “[s]pecify a time period that shall 

constitute abandonment or discontinuance of that nonconforming use, provided the time 

period is not less than six months.”  The enabling legislation allows the municipality to 

include provision for abandonment OR discontinuance.  The City’s CDO specifies 

discontinuance. There is no requirement for intent in the enabling legislation for 

discontinuance, and the CDO clearly does not require it. 

 24 V.S.A. §4412(7)(A)(i) is not speaking directly to unenforceable violations as the 

nonconformities provided for in that section are pre-existing legal nonconformities, not 

unenforceable violations.1   However, as the term “discontinuance” is used in both sections of 

the City’s ordinance, it is appropriate to read the section as a whole.  Clearly no intent is 

required for either section.  This is further supported by the fact that intent is evaluated to 

request an enlargement of time for pre-existing legal nonconformities and not unenforceable 

violations as unenforceable violations were never legal, while pre-existing nonconformities 

                                                           
1 See Purvis Nonconforming Use, 2016 WL 493210 (J. Durkin, Environmental Division, January 27, 2016) (zoning 
violations protected by the statute of limitations are distinct from nonconforming uses). 
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were and therefore it is logical that they would receive less restriction than a use, structure or 

lot that was never legal.      

Case Law 

 In Vermont, one of the most cited case regarding this issue is Badger v. Town of 

Ferrisburgh, 168 VT 37 (1998).  In that case, the Vermont Supreme Court found that the 

Town’s ordinance barring resumption of preexisting nonconforming uses that had been 

discontinued for one year did not require, as a prerequisite to discontinuance, an intent to 

abandon; ordinance barred resumption regardless of intent to resume use.  Appellant asserts 

that this is no longer good law as the language of the statutory enabling legislation has 

changed.  The City appreciates that the facts have changed, however, the underlying premise 

remains.  Different courts have interpreted whether or not intent is appropriately read into 

discontinuance for purposes of nonconformities; however, to determine whether that is 

appropriate, one must look at the plain language of the ordinance.   

Equity 

 Appellant also argues that interpreting the ordinance without the requirement for intent 

leads to “inequitable spot enforcement” alleging that the City only enforces based upon 

complaints without any support for his assertion.  One of the City’s main sources of 

enforcement is complaint driven due to City resources, however, it is not the only source.  The 

City has sought enforcement based upon its own observations and due to discrepancies found 

during project reviews—enforcement is not completely complaint driven.  Even if it was, 

which it isn’t, Appellant’s argument is not logical.  If the property is not in compliance, either 

because it is a legally pre-existing nonconformity or it is beyond the 15 year statute of 
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limitations, why would it matter how it comes to the City’s attention?  The burden is on the 

property owner to demonstrate the legitimacy of the pre-existing nonconformity claim or the 

continuous 15 year usage.  This is the case because the benefit to the property owner is 

significant in allowing something otherwise impermissible to continue.  The property owner 

has not demonstrated legitimacy in this case. 

CONCLUSION 

 The City is allowed to establish standards to regulate pre-existing nonconforming 

uses, including establishing a timeframe for discontinuance.  The City has provided a 

provision for discontinuance in its zoning regulations.  Pursuant to the plan language of those 

regulations, intent is not relevant for discontinuance, it is purely based upon length of 

discontinuance. Intent is relevant for a time extension for a legally pre-existing 

nonconformity, but not for unenforceable violations.   

 WHEREFORE, based upon the foregoing, Appellant’s Motion for Summary 

Judgment should be DENIED. 

 Dated this 30th day of March, 2020. 

 
CITY OF BURLINGTON  

By: /S/ Kimberlee J. Sturtevant 
      Kimberlee J. Sturtevant, Esq. 

Assistant City Attorney 
Office of City Attorney & Corporation Counsel 
149 Church St., Room 11 
Burlington, VT 05401 
(802) 865-7121 
 
ksturtevant@burlingtonvt.gov 
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ZP-22-489; 251-253 South Union Street
Re: Architectural Design Standards 3. Building Openings

The rehabilitation and conversion of the primary historic structure is currently a federally certified
Historic Rehabilitation by the National Park Service, and we continue to be guided by the
Secretary of Interior's Standards for Rehabilitation as we design this new exterior addition to the
historic building.

The addition was therefore designed to meet key goals as put forward by the NPS in
Preservation Brief 14, which provides guidance on this subject:

● A new addition should not be highly visible from the public right of way; a rear or other
secondary elevation is usually the best location for a new addition.

● The construction materials and the color of the new addition should be harmonious with
the historic building materials.

● The new addition should be smaller than the historic building—it should be subordinate
in both size and design to the historic building.

● A new addition should be simple and unobtrusive in design, and should be
distinguished from the historic building—a recessed connector can help to
differentiate the new from the old.

Thus, the mass and sightlines of the new building were carefully considered to remain
secondary to the historic building, to extend off the rear elevation, and to not detract from its
significance at the street level. We also took advantage of site features such as existing trees
and the sloping terrain to minimize the new construction and its impact on the historic
property. We designed the new construction to best meet a use that is compatible with the
original character of the building, i.e. residential, while also considering sometimes
competing values such as energy efficiency, renewable energy, and modern livability standards.
Finally, the submitted design was also informed by the Standards and guidelines to NOT
duplicate the form, style, and detailing of the historic building so that the new work can be
distinguishable from the historic fabric.

We recognize that this last consideration is somewhat subjective and can be a small needle to
thread. We interpret it to mean that although the new building should be compatible in scale and
design, it also needs to be distinguished as a contemporary addition. With sensitivity to the
historic massing of the primary structure, the addition has been designed so that only the
northern elevation is visible from the street; the southern elevation is essentially a rear
elevation, entirely screened by the angle of the original building and the slope (and therefore of
low priority for federal guidelines regarding historic additions).

It is our opinion that although the northern elevation fenestration plan should maintain a
relationship to the primary structure, it should also reflect current design and modern livability
standards. We agree with the department’s initial finding that the first and second floor windows
on that elevation could be better scaled and aligned to match the existing north elevation, but
we would argue to maintain the five slender vertical windows as 1) inoffensive, highly efficient



ways to meet the habitability and natural light minimums for modern residential construction; 2)
an important distinguishing element from the historic structure; and 3) borrowing ratios that
creatively echo the existing architectural features on the north elevation (e.g.  the projecting bay
window, which itself is an eclectic yet distinguishing feature of the historic structure).

Below, we provide a few examples from NPS Preservation Brief 14 that we referenced when
working with our architect and historic preservation consultant.

“Figure 27a. The compatible addition is set back and does not compete with the historic
building. Photo: Chadd Gossmann, Aurora Photography, LLC” Preservation Brief 14: New
Exterior Additions to Historic Buildings: Preservation Concerns (nps.gov). Please note that the
new exterior addition has fenestrations that echo the aesthetic rhythm of the historic structure in
a more creative way – the new windows are larger, allowing more light.



“Figure 14. This glass addition was erected at the back of an 1895 former brewery during
rehabilitation to provide another entrance. The addition is compatible with the plain character of
this secondary elevation.” Preservation Brief 14: New Exterior Additions to Historic Buildings:
Preservation Concerns (nps.gov) Note that on a rear elevation, the standard for assessing
compatibility is given much more room for interpretation – in this case, an all glass enclosure is
still seen as “plain” in total even though the fenestrations do not match the existing historic
fenestrations. The addition is assessed as a whole.



Figure 1. The addition to the right with its connecting hyphen is compatible with the Collegiate
Gothic-style library. The addition is set back from the front of the library and uses the same
materials and a simplified design that references, but does not copy, the historic building. Photo:
David Wakely Photography. Preservation Brief 14: New Exterior Additions to Historic Buildings:
Preservation Concerns (nps.gov) Note that fenestrations borrow ratios from other design
elements while favoring the ability to bring in maximum natural light.



 
 

164 166 North Willard Site Plan – Compliance with Administrators Coverage Allotment 
 

 

This Site Plans contains the measurements and square footage of the constructed elements allowed by the Richardson Settlement. The red demonstrates the 
compacted gravel in the parts of the SPA which have no use decisions and no decisions requiring the gravel to be removed. 

From the comment of ZP21-275, City Staff indicate the site plan of 164 166 North Willard St. can not exceed 66.9% to conform to the Richardson Settlement. Per 
the below calculation, on page 3, see that the coverage representing the current conditons, including the anticipated patio and turn around splot at this property 
is about 10% under the requirements stated by the Zoning Administrator. 

  



 
 
 

164 166 North Willard Site Plan – Compliance with Administrators Coverage Allotment 
 

This is the comment where City Staff provide the maximum lot coverage where any changes cannot exceed in ZP21-275

 

  



 
 

164 166 North Willard Site Plan – Compliance with Administrators Coverage Allotment 
Lot Coverage Calculation Summary 

 

  



 
 

SPA Today 
The SPA on 10/17/22. This shows the contiguous gravel extends beyond the 2’ strip onto the easement and 1968 Parcel/Area. The 6x6s are materials for ZP-21-
275, the Fence permit. They have been there since July 2022. The 1st picture shows the gravel when the vegetation hasn’t grown up through where the posts sat. 
The SPA contains vegetation in the form of weeds, but no grass due to non-use this summer. Also, I can provide videos of current Easement Owners watering the 
easement over multiple summers cultivating the encroaching weeds. 

 

We all agree there is gravel on the easement. Please see the original code enforcement complaint and multiple emails1 and communications from current 
Easement Owners stating the gravel extends onto the easement. The survey and report2 produced by Terry Harris, licensed for survey and land dispute 
resolution also affirm the gravel on the easement and 1968 Parcel/Area. Mr. Leclair’s affidavit states he frequently maintained the easement by adding gravel. 

  

                                                           
1 In Appellant Documentation, please see pages 62, point #1. Joe Cleary Quote: “Still, I don’t really have a problem with the current triangle of gravel which is partially on the 
ROW [easement]…”; Also see page 64, #9, where Cleary says I can “negotiate a single parking space on the gravel portion of the easement” – but only under the conditions I 
reduce the size of the easement to where he has placed his string boundary line. 
2 The survey and report can be found on the following pages of this attachment 



 
 

Contradiction between Municipal Code of Ordinances and Zoning Staff interpretations 
We can see the contradiction between The Zoning Administrators Interpretation of Non-Conforming Uses with the Code Enforcement’s interpretation of the 
zoning ordinance regarding non-conforming uses. According to this section the easement should have been a violation at the time of the Code Enforcement 
investigation because it is deeded for ingress and egress without zoning permit. Further, gravel parking areas can be called lawns – even though they possess no 
or very little perennial grass. According to this section, I should be able to request from the zoning office to approve historical uses lacking sufficient zoning 
documentation regarding parking and ingress and egress uses. But Mr. Gustin is telling us that these uses are irrelevant.  

Article 20-3 . PARKING, STOPPING AND STANDING (codepublishing.com) 

In The Municipal Code of Ordinances, Section 20-55 (f)(1)  

 

  



 
 

Degraded Evidence Quality 
For our Hearing in April 2015 and for my public records requests, city staff provided documentation with degraded image quality. The quality was such, that we 
had to take the word of the city that they could not determine if the parking area had existed for at least 15 years. In 2019, I finally received the same image in 
full resolution. The full resolution and color image clearly demonstrates the gravel SPA prior to the maintenance which occurred in March 2013 that precipitated 
this dispute. I present the 2 images side by side for your assessment below. When the evidence presented is in degraded quality, it makes it unsuitable to take 
action or refute a city position. 

 

3/7/2013 – Picture from the 158 unfinished Attic. The gravel refresh is in process on the NPA. The SPA has yet to receive the gravel but the existing non-
conforming structure is visible. Also notice all the branches along the tree line that completely obscured leafed out views and offered privacy from the parking. 
This maintenance to non-conforming structures occurred approximately 8 month after the Cleary’s purchased their property.  

  



 
 

Scope of the Code Enforcement Decision 
This shows the scope of the enforcement for the DRB decision from April 2015: 

 



30 December 2018

Luke Purvis

164 North Willard Street

Burlington, VT 05401

Re: Extent ofParking at 164 North Willard Street

Dear Burlington City Staff:

I previously completed a boundary survey with preparation of the "Plat of Survey of Lands of

Luke B. Purvis- 164 North Willard Street - Burlington, Vermont" dated 22 August 2016. As part

ofmy survey process I was asked to conduct field investigation to search for physical evidence

to verify prior statements made regarding parking along the south of the property for a mediation

session. Specifically, Mr Purvis had informed me he had seen photos ofparking to the south that

predated the history described in the statements. He wanted to know if the historical gravel

footprint extended beyond what was laid in 2013.

These statements include:

1 . The "Statement of Historical Usage for 164 North Willard St" dated 4 August 2014 and

the "Affidavit of Hector Leclair" dated 25 August 2014 were prepared by Mr. Leclair to

describe the evolution and scope ofparking on the easement as well as the northern lot.

They were written to respond to concerns raised by neighbors, the Cleary's.

2. Additionally, the "Affidavit ofPhillip M. Bowler Sr." dated 3 1 July 2016 describes Mr.

Bowler's involvement with Hector Leclair and his knowledge and observations ofparking

at this address from the 1980's until 2013.

I systematically probed in the area immediately south of the "barn/garage" as well as the area to
the south of the driveway which includes Purvis property and the 'Exlusive Use Easement'
reserved by Hector Leclair in 1983. My field investigation during 2016 revealed gravel in the

area south of the barn/garage. However, the gravel is covered by more recent silt discharges in
storm water from the surface ofabutting Dan's Court. This discharge was and still is caused by
ineffective storm drainage and the damaged retaining wall supporting the west side of Dan's
Court. The wall abuts and is elevated above The Purvis property by several feet. The gravel in
this area is consistent with the above statements describing past parking of Leclair's race car
hauler (trailer) in that location.

My field investigation also revealed gravel through most of the area off the south edge of the
Purvis paved driveway, to the Cleary stockade fence erected in 2015. Part of this area, adjacent
to the driveway and onto the easement, is a homogenous area of gravel whose size and shape
closely approximates the gravel footprint laid down in 2013. At the time ofmy survey work,
weeds had grown through the larger historical gravel footprint on other parts of the easement. It
is my opinion The Environmental Court order to not use the area for parking throughout the
spring and summer of 201 6 contributed the increased weed growth in the area.

EXHIBIT

i 10



Deed research revealed the parcel directly to the south of the barn was acquired in 1968 (with a

stipulation that the 164 owners would "erect and maintain a boundary line fence"). In 1983 Mr.

Leclair reserved the 'Exclusive Use Easement' from 158 North Willard when he sold the 158

property that he owned. This easement had been bounded on the south by a metal fence Leclair

erected in 1983, consistent with the 1968 fence stipulation. That metal fence construction is

evidence that the easement area benefited The Purvis property only and that the size has been

diminished by the Cleary Fence installed in 2015. See Note 5 ofmy plat of survey.

Recently, I have learned the Leclair Property received zoning permit, # 164, in 1968 to 'work on

cars and junk cars'. The actual permit has been lost by Burlington. But the entry in the permit log

to repair 'cars and junk cars' is consistent with the stock car racing activities that were occurring

since the beginning of Leclair' s ownership. Working on cars (including stock cars) in the bam

and transporting those cars to races multiple times a week necessitated that extra cars, visiting

car mechanics and occupants of the multifamily building park off to the side of the driveway to

not impede access to the garage. Additionally, the car hauler was parked to the south of the bam.

In summary, it is my opinion that the above referenced statements, the race car operations, the

zoning permit, the layers of gravel, and the layout of the property with its multifamily history all

consistently suggest that the area to the south of the bam and driveway has been permitted for

car parking and repair activities since 1968. The historical gravel footprint on the easement is

larger than what is laid in 2013.

Please note that my work did not involve any investigation of the conditions to the north of the

driveway, so I cannot comment on the presence of gravel indicating prior parking there. Again,

my work was focused on the land dispute and zoning issues brought forward prior to my survey

workin2016._

Please contact me if you have any questions.

Sincerely,

A.W. (Terry) Harris

Licensed Land Surveyor
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3. Hector Leclaire acquired 158 North Willard in 1978. He reconveyed it in 1983
with the reservation ofan "exclusive easementfor ingress and egress andfor

all other lawfulpurpose" over a triangular parcel adjacent to the rectangular

parcel added to 164 North Willard in 1968 & depicted herein by diagonal hatch.
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5. A "Statement ofHistorical Usagefor 164 North Willard St" signed by Hector Leclair

on 4 August 2014 describes his use ofthe barn/garage, parking, and the exclusive

easement, including his original metalfence and later wood stockadefence of2012.

The metalfence appears on a 1980's photograph in the possession ofLuke Purvis.
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10/18/2022
Members of the Development Review Board,

I want to thank the Board, as always, for their volunteer service to the City, 
and to City Staff for their work on this case.   

Many of you are familiar with Mr. Purvis, with his methods, and with some 
details of this case.  The appeal that he lays before you can only be described as 
“delusional”.  Mr. Purvis has created his own fantasy history of this property, and 
a legal theory and framework that has no foundation in reality or property law.  

Mr. Purvis has been given generous Settlement terms by the City, with a 
pathway that he agreed to follow on April, 4, 2022.  He is not a VICTIM, and he 
does not suffer at the hands of an evil City Attorney and Zoning Staff.  Mr. Purvis 
suffers from having formed his identity and happiness around an imagined right 
to park many cars on the grass of his property, and even on our property.  The 
lies that he tells himself, his neighbors and supporters, and you tonight, have 
hardened into fact in his mind.  

I think that typically this Board should trust the citizens that come before 
them, that they speak the truth, and operate in good faith.  This is not the case 
with Mr. Purvis. Here are some Facts: 

Mr Purvis is a danger to his neighbors:  He has run his car into our fence, 
in order to prove the legitimacy of his parking claim with violence. He did so with 
a Burlington Police Officer on the scene, responding to our complaint.  He has 
used his snowblower to hurl ice and gravel over the fence at our children, playing 
in our yard.  

He has signed 3 separate Settlement Agreements with the City, one a joint-
agreement with us, his neighbors.  He has NEVER COMPLIED with these 
agreements. His excuses for non compliance were rejected by the Environmental 
Court and the Vermont Supreme Court.  Yet, you may hear him spout these 
same (rejected) excuses tonight. 

Mr. Purvis’ history of abusing the assumed good faith of the mediation and 
settlement process continues:  He praises former City Attorney Richardson for 
making generous concessions. However the current appeal, along with his lack 
of compliance show that he is undermining his own agreement.  The Settlement 



Agreement and the Fence Permit is not appealable to this Board, as it is beyond 
the appeal period.  In addition, section 13 of the April, 4, 2022 Settlement 
Agreement states:
  “The Parties agree that if any issue under this agreement arises, they shall 
communicate and attempt to work out the dispute in good faith.  Failing such, the 
Parties shall have recourse to the Chittenden County Superior Court for 
resolution.”

Finally, I think that it is extremely important that Mr. Purvis simply comply 
with the rules that govern Zoning Appeals.  The fact that he has flaunted Zoning 
decisions for 8 years should both inform and prejudice the Board’s decision.

 According to the staff report, the appeal you hear tonight was NOT 
PROPERLY FILED:  “The appellant is very familiar with the zoning appeals 
process and missed the deadline for filing a complete appeal. The appeal 
should be dismissed as untimely.”  

Mr. Purvis has wasted the City’s time and resources on this matter since 
2014.  It would be extremely informative to add up the total amount of money that 
the City has spent to listen to his fiction. Giving him any option to appeal tonight’s 
decision to the Environmental Court will continue to cost the City. Furthermore, 
Mr. Purvis has a clear history of abusing the appeals process and City 
employees. You may remember that the last time he appeared a DRB, Board 
member Geoff Hand had to interrupt Mr. Purvis’ verbal attack on Zoning 
Administrator Scott Gustin.

I remind the Board that Mr. Purvis pulled this same stunt a little over a year 
ago, and was given the benefit of the doubt.  He missed the appeal deadline, yet 
the DRB allowed the appeal to continue, until it was finally resolved in the April 
Settlement, which he is currently trying to renegotiate.  

Tonight, I urge you not to make this same mistake. The history, tactics and 
substance of Mr. Purvis’ appeal should be denied with prejudice, with an ironclad 
decision that forestalls his bad-faith strategies.  Improperly filed, the appeal 
should be dismissed as untimely.   Beyond that, we support the Zoning Staff 
recommendations that the ADVERSE decisions are upheld by the Board.  

Sincerely, 

Joseph and Teresa Cleary 



 

 

The programs and services of the City of Burlington are accessible to people with disabilities. 
Individuals who require special arrangements to participate are encouraged to contact the Zoning Division at least 72 hours in advance 

so that proper accommodations can be arranged. For information call 865-7188 (TTY users: 865-7142). 
Printed on 100% Recycled Paper 

Burlington Development Review Board 
Department of Permitting & Inspections 

645 Pine Street 

Burlington, VT 05401 

www.burlingtonvt.gov/DPI/DRB 

Telephone: (802) 865-7188 

Fax   (802) 863-0466 

 

AJ LaRosa 
Caitlin Halpert 

Geoff Hand 
Brooks McArthur 
Brad Rabinowitz 

Leo Sprinzen 
Chase Taylor 

Sean McKenzie, (Alternate) 
 

 

 

  

 

 
 

BURLINGTON DEVELOPMENT REVIEW BOARD 

Tuesday, October 18, 2022, 5:00 PM 

AGENDA 

 

Remote Meeting 

 

Zoom: https://us02web.zoom.us/j/83225696227?pwd=SGQ0bTdnS000Wkc3c2J4WWw1dzMxUT09 

Webinar ID: 832 2569 6227 

Passcode: 969186 

Telephone: US +1 929 205 6099 or +1 301 715 8592 or +1 312 626 6799 or +1 669 900 6833 or  

+1 253 215 8782 or +1 346 248 7799 

 

I. Agenda 

II. Communications 

III. Minutes 

IV. Consent 

 

1. ZP-22-251; 11 Flynn Avenue (RCO-RG, Ward 5S) City DPW Parks & Recreation Department 

/ Jon Adams-Kollitz 

Addition of accessible parking area and pedestrian connections to Universally Accessible 

Playground. (Project Manager, Scott Gustin) 

 

Previously Approved 

 

V. Public Hearing 

 

1. ZP-22-520; 175-177 South Prospect Street (RL, Ward 6S) Eleanor Lanahan / Bob Duncan 

Convert existing living space into new apartment. (Project Manager, Ryan Morrison) 

 

Approve 

 

2. ZAP-22-3; 164 North Willard Street (RL, Ward 1E) Luke Purvis 

Appeal of adverse determination ZP-22-389 as to preexisting nonconformity. (Project Manager, 

Scott Gustin) 

 

Deny 

 

VI. Certificate of Appropriateness 

 

1. ZP-22-416; 323-325 College Street (RH, Ward 8E) Advanta Ira Services, LLC / FBO Peter C. 

Potts / Benjamin Frye 

Construction of 4-unit building addition with associated utility work and minor grading. (Project 

Manager, Ryan Morrison) 

 

Deferred until November 15, 2022 

 



2. ZP-22-489; 251-253 South Union Street (RM, Ward 6S) Daisy Properties, LLC / Stephen 

Kredell 

Construction of 5-unit building addition utilizing adaptive reuse of a historic structure. (Project 

Manager, Scott Gustin) 

 

Deferred until November 1, 2022 

 

VII. Adjournment 

 

 
Plans may be viewed upon request by contacting the Department of Permitting & Inspections between the hours of 8:00 a.m. and 

4:30 p.m. Participation in the DRB proceeding is a prerequisite to the right to take any subsequent appeal.  Please note that 

ANYTHING submitted to the Zoning office is considered public and cannot be kept confidential. This may not be the final order in 

which items will be heard. Please view final Agenda, at www.burlingtonvt.gov/dpi/drb/agendas or the office notice board, one week 

before the hearing for the order in which items will be heard. 

 

The City of Burlington will not tolerate unlawful harassment or discrimination on the basis of political or religious affiliation, race, 

color, national origin, place of birth, ancestry, age, sex, sexual orientation, gender identity, marital status, veteran status, disability, 

HIV positive status, crime victim status or genetic information. The City is also committed to providing proper access to services, 

facilities, and employment opportunities. For accessibility information or alternative formats, please contact Human Resources 

Department at (802) 540-2505. 














