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BURLINGTON DEVELOPMENT REVIEW BOARD 
Tuesday November 17, 2015 
PUBLIC HEARING NOTICE 

 
 
 
The Burlington Development Review Board will hold a meeting on Tuesday November 17, 2015 at 5:00 
p.m. in Contois Auditorium, City Hall. 
  
 

  
1. 16-0239CA; 18 Adsit Court (RL,  Ward 1E) Eugene Day III 

Appeal of zoning permit denial to replace main and center wooden porch posts with PT 
lumber, also replace railings/cross bars with PT lumber.  Replace wooden porch ceiling in-
kind.  Replace wooden flooring with composite material.   

 
2. 16-0325CU;  34 Spring Street (RM, Ward 2C)  Christopher Valin 

Establish bed and breakfast utilizing back yard cottage and also establish boarding house 
within existing home. 

 
3. 16-0151DT; 2-8 Hickok Place (RM, Ward 2C)  Diemer Apartments, LLC 

Appeal of adverse determination relative to grandfathering of five and six bedroom usage of 
four living units. 
 

4. 16-0477AP; 99 Loomis Street (RL, Ward 1E)  Jonathan E. Lubas 
        Appeal of Zoning Violation #291859 relative to occupancy by unrelated adults. 
 
 
 
Plans may be viewed in the Planning and Zoning Office, (City Hall, 149 Church Street, Burlington), 
between the hours of 8:00 a.m. and 4:30 p.m. 
 
Participation in the DRB proceeding is a prerequisite to the right to take any subsequent appeal.  Please 
note that ANYTHING submitted to the Planning and Zoning office is considered public and cannot be kept 
confidential. 
 
This may not be the final order in which items will be heard.  Please view final Agenda, at 
www.burlingtonvt.gov/pz/drb/agendas or the office notice board, one week before the hearing for the order 
in which items will be heard. 
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MEMORANDUM 

 
To:  Development Review Board 
From:  Mary O’Neil, AICP, Senior Planner 
Date:  November 17, 2015 
RE: ZP16-0406CA/CU, 69 Scarff Avenue 
Note:  These are staff comments only.  Decisions on projects are made by the Development 
Review Board, which may approve, deny, table or modify any project.  THE APPLICANT 
OR REPRESENTATIVE MUST ATTEND THE MEETING. 
 
 
File:  16-0406CA/CU 
Location: 69 Scarff Avenue 
Zone:  RL   Ward: 5S  
Date application accepted:  September 23, 2015 
Applicant/ Owner: Matthew & Julia Leach 
Request:  Construct new single family home on vacant lot. 
Estimated Construction Cost:  $475,000. 

 
Background: 
o Zoning Permit 14-0831CA/CU; construct new single family home on vacant lot.  May 2014.  

Permit relinquished May 2015.  

o Zoning Permit 13-1283LL, Lot line adjustment with adjacent single family house lot at 75 
Scarff Avenue. June 2013. 
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Overview:  Although a previous permit was approved to construct a new single family home, 
that project did not advance.  This is a new application with a new design for a single family 
residence.  Although the proposed use is a permitted use, the nonconforming lot frontage of 
52.09’ requires conditional use review. 
 
The Design Advisory Board reviewed the application at their October 13, 2015 meeting and 
voted unanimously to recommend approval with the following conditions and comments: 

a. The applicant meets the requirement that the garage door not exceed 10’ in width.  The 
board agrees that the aesthetic of the garage door (single larger door) is in keeping with 
the building design, but have advised the applicant that it doesn’t meet the ordinance. 

b. The applicant must consider snow storage for the west balcony area. 
c. The DAB finds the front entrance clearly articulated, and is comfortable with its 

location, satisfying ordinance requirement for a clearly discernable entry. 
d. Driveway cannot exceed 18’ in width. 

 
Applicable Regulations:  Article 3 (Applications, Permits and Project Reviews), Article 4 
(Zoning Maps and Districts), Article 5 (Citywide General Standards), Article 6 (Development 
Review Standards), and Article 8 (Parking.) 
 
Recommendation:  Consent approval, per the following findings and conditions: 
 

I.  Findings 
Article 3:  Applications, Permits and Project Reviews 
Section 3.5.6 Review Criteria 

(a) Conditional Use Review Standards (as adopted by City Council 8.10.2015) 
Approval shall be granted only if the DRB, after public notice and public hearing, determines 
that the proposed conditional use and associated development shall not result in an undue 
adverse effect on eash of the following general standards: 
1.  Existing or planned public utilities, facilities, or services are capable of supporting the 

proposed use in addition to the existing uses in the area. 
The proposed single family home will have minimal impact on existing community facilities.  
Impacts fees will off-set any particular impact on identified departments.  A state wastewater 
permit will be required.  Affirmative finding as conditioned. 
 
2. The character of the area affected as defined by the purpose or purposes of the zoning 

district(s) within which the project is located, and specifically stated policies and 
standards of the municipal development Plan; 

This is an existing, developed residential neighborhood.  The addition of a new single family 
home is entirely in keeping with the character of the area.  Support from the Municipal 
Development Plan may be found here: 

• Conserve and strengthen residential neighborhoods. MDP, Land Use Plan, Page I-2. 
• Support the development of additional housing… MDP, Housing Plan, Page IX-1. 
• Conserve the existing element and design characteristics of its neighborhoods, and 

maintain neighborhood proportions of scale and mass.  MDP, Built Environment, 
Page III-1. 
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• Encourage new land uses and housing designs that serve changing demographics 
and benefit from new technologies where appropriate.  MDP, Built Environment, 
Page III-1. 

• Ensure building design and public amenities take into account Burlington’s northern 
climate.  MDP, Built Environment, Page III-2. 

Affirmative finding. 
 
3. The proposed use will not have nuisance impacts from noise, odor, dust, heat, and 

vibrations greater than typically generated by other permitted uses in the same zoning 
district; 

The new single family residence will have the same impacts as similar uses in the low density 
residential district.  Affirmative finding. 
 
4. The transportation system is capable of supporting the proposed use in addition to the 

existing uses in the area.  Evaluation factors include street designations and capacity; 
level of service and other performance measures; access to arterial roadways; 
connectivitiy; transit availability; parking and access; impacts on pedestrian, bicycle and 
transit circulation, safety for all modes; and adequate transportation demand 
managegment strategies; 

Scarff Avenue is an accepted city street, with an established pedestrian sidewalk network that 
connects to Shelburne Road and Richardson Street.  Route 7 (Shelburne Road) is immediately 
available to the east, with a full complement of public transportation access:  pedestrian, 
bicycle, vehicle and CCTA bus service. Affirmative finding. 

and 
5. The utilization of renewable energy resources;  

The proposal does not prohibit the use of water, wind, solar, geothermal or other renewable 
energy resources.  Affirmative finding. 

and 
6. Any standards or factors set forth in existing City bylaws and city and state ordinances. 
Impact fees will be required for the new gross floor area; a state wastewater permit will be 
required for the residential dwelling unit.  Affirmative finding as conditioned. 
 
(c) Conditions of Approval 

In addition to imposing conditions of approval necessary to satisfy the General Standards 
specified in (a) or (b) above, the DRB may also impost additional conditions of approval relative 
to any of the following: 

1.  Mitigation measures, including but not limited to screening, landscaping, where necessary 
to reduce noise and glare and to maintain the property in a character in keeping with the 
surrounding area; 

No identified adverse impacts have been presented; any additional mitigation measures are at 
the discretion of the DRB.  Affirmative finding. 
 
2. Time limits for construction. 
The permit is valid for 2 years from the date of decision.  Affirmative finding as 
conditioned. 
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3. Hours of operation and/or construction to reduce the impact on surrounding properties. 
Identifying hours of operation is not applicable for a single family home. 
Typically acceptable hours of construction are Monday-Friday 7:30- 5:30 pm, with Saturday 
construction limited to interior work only.  Affirmative finding as conditioned. 
 
4. That any future enlargement or alteration of the use return for review to the DRB to permit 

the specifying of new conditions,  
This is a statutory requirement. Future expansion or enlargement will be subject to review 
under the regulations in effect at the time of application.  Affirmative finding. 

and 
5. Such additional reasonable performance standards, conditions and safeguards as it may 

deem necessary to implement the purposes of this chapter and the zoning regulations. 
This remains at the discretion of the Board.  

 
 
Article 4:  Zoning Maps and Districts 
Section 4.4.5  
(a) 1.  Residential Low Density (RL) district is intended primarily for low-density residential 
development in the form of single detached dwellings and duplexes.   
A single detached dwelling is proposed.  Affirmative finding. 
 
(b)  Dimensional Standards and Density 
Table 4.4.5-1 Minimum Lot Size and Frontage 
While 69 Scarff Avenue meets a minimum lot size of 6,000 sf. (8704 sf), it does not meet the 
minimum frontage requirement of 60’ (52.09’ by survey.)  This is a pre-existing lot; however it 
is subject to conditional use review due to the non-conformity.  As was noted in the previous 
review for a single family home on this parcel, just two of the fourteen homes on this block of 
Scarff Avenue have at least 60’ road frontage; the rest have about 50’, consistent with this parcel. 
See Section 3.5.6, above for Conditional Use review standards. 
 
Table 4.4.5-2 Base Residential Density 
Low Density:  RL 7 units/acre.   Proposed units:  1 / (8704 lot size  / 43560 acre) or 1/ .19 = 
5.26;  < 7 unit per acre limitation.  The proposal complies with base residential density of the 
zoning district.  Affirmative finding. 
  
 
Table 4.4.5-3 Residential District Dimensional Standards 
Zoning  
District  

Max. Lot  
Coverage

1 
 

Setbacks
1, 3, 4, 5, 6

 
Front Side Rear 

RL; WRL  35%  Min/Max:  
Ave. of 2 
adjacent lots on 
both sides +/- 5-
feet  

Min:  
10% of lot width 
Or ave. of side 
yard setback of 2 
adjacent lots on 
both sides  
Max required:  

Min:  
25% of lot depth 
but in no event 
less than 20’  
Max required:  
75-feet  

Height: 
35-feet 
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69 Scarff as 
proposed 

33.8% 27’ 5’ 3 5/8 “(10% lot 
width) 

42’ 9 1/8” (25%) 34’6” to 
ridgeline. 

Affirmative finding. 
  

(c)  Permitted and Conditional Uses 
A single family detached dwelling is a permitted use in the RL zoning district.  Affirmative 
finding. 
 

(d) District Specific Regulations 
1. Setbacks 

No setback encroachments are proposed or sought.  Not applicable. 
 

2. Height 
No height exception is proposed or sought.  Not applicable. 
 

3. Lot Coverage 
No exceptions to lot coverage are included or sought.  Not applicable. 
 

4. Accessory Residential Structures and Uses 
The garage is integrated into the design of the home, and is subject to applicable standards of 
Section 5.6.2.2. (h), below. 
 

5. Residential Density 
The occupancy of the dwelling unit is limited to members of a family as defined in Article 13.  
Any divergence from the limitations of functional family and occupancy of more than four 
unrelated adults is subject to Conditional Use Review and approval by the DRB.  
Affirmative finding as conditioned. 
 

6. Uses 
There is no Neighborhood Commercial Use at this location.  Not applicable. 
 

7. Residential Development Bonuses 
No development bonuses are included or sought.  Not applicable. 
 
Article 5:  Citywide General Standards 
Section 5.2.3 Lot Coverage Requirements 
See Table 4.4.5-3, above. 
 
Section 5.2.4 Buildable Area Calculation 
The parcel is not greater than 2 acres.  Not applicable. 
 
Section 5.2.5 Setbacks 
See Table 4.4.5-3, above. 



Memorandum to the Development Review Board 6 

Section 5.2.6 Building Height Limits 
See Table 4.4.5-3, above. 
 
Section 5.2.7 Density and Intensity of Development Calculations 
See Section 4.4.5-2, above. Affirmative finding. 
 
Section 5.4.9 Brownfield Remediation 
Not applicable. 
 
Section 5.5.1 Nuisance Regulations 
None identified.  Affirmative finding. 
 
Section 5.5.2 Outdoor Lighting 
Lighting is limited to downlights to be installed in the entry overhangs.  Affirmative finding. 
 
Section 5.5.3 Stormwater and Erosion Control 
An Erosion Prevention and Sediment Control plan has been prepared and submitted for review 
by the Stormwater Engineering team.  An email dated October 27, 2015 indicated that the plan 
was under review, noting “The EPSC looks great and I don’t foresee any changes needing to be 
made there.”  It was suggested that the design team meet with engineering staff to discuss 
maximizing stormwater mitigation.  Any plan will require approval by that department. 
Affirmative finding as conditioned. 
 
Article 6:  Development Review Standards 
 
Part 1:  Land Division Design Standards 
Not applicable. 
 
Part 2:  Site Plan Design Standards 
Sec. 6.2.2 Review Standards 

(a) Protection of Important Natural Features: 
This is almost entirely a grassy lawn.  No significant natural features have been identified. 
Affirmative finding. 

(b) Topographical Alterations: 
There are no notable topographic alterations proposed; the site is flat. Affirmative finding. 

(c)  Protection of Important Public Views: 
There are no protected public views from this site.  Not applicable. 

 (d) Protection of Important Cultural Resources: 
Burlington’s architectural and cultural heritage shall be protected through sensitive and 
respectful redevelopment, rehabilitation, and infill. Archeological sites likely to yield 
information important to the city’s or the region’s pre-history or history shall be evaluated, 
documented, and avoided whenever feasible. Where the proposed development involves sites 
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listed or eligible for listing on a state or national register of historic places, the applicant shall 
meet the applicable development and design standards pursuant to Sec. 5.4.8(b).  
There are no historic structures or sites on this parcel. Not applicable. 

 (e) Supporting the Use of Renewable Energy Resources: 
There is nothing within the application to suggest the use of wind, water, geothermal, solar or 
other alternative energies.  Affirmative finding. 

(f) Brownfield Sites: 
None identified.  Not applicable. 

 (g) Provide for nature's events: 
Special attention shall be accorded to stormwater runoff so that neighboring properties and/or 
the public stormwater drainage system are not adversely affected. All development and site 
disturbance shall follow applicable city and state erosion and stormwater management 
guidelines in accordance with the requirements of Art 5, Sec 5.5.3. 
Design features which address the effects of rain, snow, and ice at building entrances, and to 
provisions for snow and ice removal or storage from circulation areas shall also be 
incorporated.  
One entrance is articulated on the east side, with direction from an access walkway from the 
public sidewalk.  There is a modest roof overhang that will have a recessed lighting fixture.  
There may be another entrance on the rear addition, first floor east side, also surrounded by dark 
siding and under an overhang. 

The stylized roofline provides for a sleek, clean volume, intended to create a thermal envelope.  
If the applicant proposes using the roof deck in the winter, a plan for snow storage will need to 
be identified so it is not thrown on neighboring properties, which are approximately 5’ away. 
Affirmative finding as conditioned. 
 

(h)Building Location and Orientation: 
The building is a gable front orientation to the public street, referencing a typical residential 
orientation.  The building front is aligned with the front façade of neighboring buildings, 
reinforcing the street edge.  

The site plan has been altered from the original submitted to conform to the ordinance 
requirements for setbacks and driveway width. 

The street facing garage wall is set back approximately 32’ from the front property line, meeting 
the required 25’ setback. 

The garage entrance constitutes more than 50% of the width of the street facing façade; this may 
be permitted if the garage entrance is within a single roofline and wholly integrated into the 
overall design with living space above.  It is a requirement that the primary pedestrian entrance 
offers a clear and welcoming entrance from the street.  In this case, the door is not visible from 
the street, but wrapped around the east side under a recess.  This standard states:  Principal 
buildings shall have their main entrance facing and clearly identifiable from the public street.  
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The Design Advisory Board differentiated between the door and the entrance, and using a literal 
interpretation found that the primary entrance was clearly discernable from the street due to the 
access walkway and recessed lit entrance; meeting this standard. 

A clear and welcoming primary entrance is a requirement for allowing a street facing garage wall 
to utilize more than 50% of the building front, as this project proposes. 

This standard also requires that each bay of the garage shall have a separate entrance door of no 
more than 10’ in width.  As proposed, the garage door will exceed this standard. Although the 
DAB supports the design of a single width garage door, particularly with the proposed plan, they 
have advised the applicant that the standard limits any garage door to 10’ in width. Affirmative 
finding as conditioned. 

(i) Vehicular Access: 
There is currently no curb cut to the property. A curb cut permit will be required from the 
Department of Public Works. 
 A driveway is proposed directly from Scarff Avenue, which may require the removal of 2 street 
trees within the right-of-way.  If so, the city arborist must provide consent and the opportunity to 
condition their replacement. 
The driveway is proposed to meet the 18’ limitation for residential driveways.   
The driveway and parking area are required to meet a minimum 5’ side yard setback. 
Affirmative finding as conditioned. 

 (j) Pedestrian Access: 
A walkway is proposed between the public sidewalk and the primary entrance.  Affirmative 
finding. 

 (k) Accessibility for the Handicapped: 
This is not a requirement for a single family home, but encouraged.  Vermont “visibility” 
standards may apply. Affirmative finding. 

 (l)  Parking and Circulation: 
For a single family residence, 2 parking spaces will be required.  The application proposes a two 
car garage, and a driveway that could accommodate tandem parking.  A curb cut permit will be 
required from the Department of Public Works. Affirmative finding as conditioned. 

 (m) Landscaping and Fences: 
A landscaping plan will be required prior to review by the Development Review Board.  It 
appears that two street trees may be removed to accommodate the new driveway.  Consultation 
with the Department of Public Works and specifically the city arborist will be required to 
confirm the acceptability of the plan, and to arrange for replacement street trees that conform to 
the city Master Tree Plan. Affirmative finding as conditioned. 

(n) Public Plazas and Open Space: 
None are required from this private parcel.  Not applicable. 
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 (o) Outdoor Lighting: 
Where exterior lighting is proposed the applicant shall meet the lighting performance standards 
as per Sec 5.5.2. 
See Section 5.5.2, above. 

 (p) Integrate infrastructure into the design: 
Exterior storage areas, machinery and equipment installations, service and loading areas, utility 
meters and structures, mailboxes, and similar accessory structures shall utilize setbacks, 
plantings, enclosures and other mitigation or screening methods to minimize their auditory and 
visual impact on the public street and neighboring properties to the extent  practicable. 
Utility and service enclosures and screening shall be coordinated with the design of the principal 
building, and should be grouped in a service court away from public view. On-site utilities shall 
be place underground whenever practicable. Trash and recycling bins and dumpsters shall be 
located, within preferably, or behind buildings, enclosed on all four (4) sides to prevent blowing 
trash, and screened from public view.   
Any development involving the installation of machinery or equipment which emits heat, vapor, 
fumes, vibration, or noise shall minimize, insofar as practicable, any adverse impact on 
neighboring properties and the environment pursuant to the requirements of Article 5, Part 4 
Performance Standards.  
New utility lines must be buried.  No ground mounted mechanical equipment is proposed.  All 
meters, mailboxes, and utility connections must be identified on the site plan and/or building 
elevations as appropriate.  Screening may be required for meters and HVAC equipment. Trash 
and recycling are proposed to be located within the garage. Affirmative finding as conditioned. 
 

Part 3:  Architectural Design Standards 
Sec. 6.3.2 Review Standards 

(a) Relate development to its environment: 

1. Massing, Height and Scale: 
In low and medium density residential districts, the height and massing of existing residential 
buildings are the most important consideration when evaluating the compatibility of additions 
and infill development.  
The proposed new structure will be limited in width by the narrow lot and required setbacks.  
The DAB found that the proposed 2 ½ story gable front structure consistent in massing, height 
and scale with neighboring residential properties.  

Buildings should maintain consistent massing and perceived building height at the street level, 
regardless of the overall bulk or height of the building.  Buildings should maintain a relationship 
to the human scale through the use of architectural elements, variations of proportions and 
materials, and surface articulations.  Large expanses of undifferentiated building wall along the 
public street or sidewalk shall be avoided.  The apparent mass and scale of buidlings shall be 
broken into smaller parts by articulating separate volumes reflecting existing patterns in the 
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streetscape, and should be proportioned to appear more vertical than horizontal in order to 
avoid monotonous repetition. 
The modernist vocabulary eschews architectural detailing, preferring to speak as a punctuated 
volume with large areas of vertical sheathing. The easterly façade offers greater interest in the 
modernized pavilion announced in darker, horizontal sheathing which is referenced in the rear 
wing. The DAB was supportive of the proposed design, scale and massing. Affirmative finding. 
 

 

2. Roofs and Rooflines.   
The project location is within a neighborhood of traditional domestic style architecture featuring 
eaves front gabled and more complex hip, dormered and shed roofs. The modern aesthetic 
proposed tips it hat to the gable front orientation, but evolves into a flat roofed structure by the 
easterly projecting pavilion and rear one story. Affirmative finding. 

3. Building Openings 
Windows are rhythmically placed and consistent in size within the building volume. A third floor 
assembly of windows and patio door are largely inconspicuous from the street, but should make 
available a westerly view with an evening light advantage. Affirmative finding. 
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 (b) Protection of Important Architectural Resources: 
Burlington’s architectural and cultural heritage shall be protected through sensitive and 
respectful redevelopment, rehabilitation, and infill. Where the proposed development involves 
buildings listed or eligible for listing on a state or national register of historic places, the 
applicant shall meet the applicable development and design standards pursuant to Sec. 5.4.8. 
The introduction of new buildings to a historic district listed on a state or national register of 
historic places shall make every effort to be compatible with nearby historic buildings. 
Not applicable. 

(c) Protection of Important Public Views: 
Not applicable. 

 (d) Provide an active and inviting street edge: 
The Design Advisory Board was supportive of the proposed design, and found it an attractive 
addition to the streetscape.  Affirmative finding. 

(e) Quality of materials: 
All development shall maximize the use of highly durable building materials that extend the life 
cycle of the building, and reduce maintenance, waste, and environmental impacts. Such 
materials are particularly important in certain highly trafficked locations such as along major 
streets, sidewalks, loading areas, and driveways. Efforts to incorporate the use of recycled 
content materials and building materials and products that are extracted and/or manufactured 
within the region are highly encouraged. 
The applicant’s architect defined metal siding, with closed cell foam in the roof to accommodate 
the cathedral ceiling.  Marvin Ultimate windows and doors (aluminum clad at the exterior, wood 
on the interior) are proposed.  All are considered of acceptable durability.  Affirmative finding. 

(f) Reduce energy utilization: 
All new construction is required to meet the Guidelines for Energy Efficient Construction 
pursuant to the requirements of Article VI. Energy Conservation, Section 8 of the City of 
Burlington Code of Ordinances. 

New structures should take advantage of solar access where available, and shall undertake 
efforts to reduce the impacts of shadows cast on adjacent buildings where practicalbe, in order 
to provide opportunities for the use of active and passive solar utilization. 
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The design chooses not to take advantage of the available southerly exposure for passive solar 
gain; however the owner informed that the particular interior space will be a theatre room where 
darkness is desired.   

Shadows are not anticipated to immediately present negative impact to adjacent properties. The 
third floor element is likely to minimally cast a shadow on the garage area of 75 Scarff Avenue, 
not living space. Affirmative finding as conditioned. 

(g) Make advertising features complementary to the site: 
No signage is proposed.  Not applicable. 

(h)Integrate infrastructure into the building design: 
See Section 6.2.2. (l), above. 

 (i) Make spaces secure and safe: 
The proposed building must comply with all building and life safety code as defined by the 
building inspector and fire marshal. Affirmative finding as conditioned. 

Article 8:  Parking 
Per Table 8.1.8-1, single family dwellings require 2 parking spaces in the Neighborhood Parking 
District.  The integrated garage and driveway will provide all required parking for the use.  
Affirmative finding. 
 

 
II. Conditions of Approval 

 
1. At least 7 days prior to the issuance of a certificate of occupancy, the applicant shall pay to the 

City Treasurer’s Office or Planning and Zoning office impact fees as calculated by staff based on 
the net new square footage of the proposed development. 

2. Prior to release of the zoning permit, all meters, mailboxes, and utility connections must be 
identified on the site plan and/or building elevations as appropriate.  Screening may be required. 
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3. A landscaping plan will be required prior to review by the Development Review Board. 
4. A new EPSC and Stormwater Plan specific to this development will require approval of the 

stormwater engineer. 
5. Setbacks will have to meet Table 4.4.5-3 of the Comprehensive Development Ordinance.   
6. Driveway width is limited to 18’. 
7. Each bay of the garage shall have a garage door not exceeding 10’ in width. 
8. Hours of construction are limited to Monday-Friday 7:30 am to 5:30 pm; Saturday construction 

hours are limited to interior work unless specific allowances are granted by the DRB. 
Construction is not permitted on Sundays. 

9. The property will be subject to limitations of the Functional Family provisions of the ordinance.  
Not more than four unrelated adults may occupy the residential unit. 

10. A curb cut permit from the Department of Public Works is required. 
11. Trees within the public right-of-way shall not be removed or altered without the expressed 

consent of the city arborist. 
12. A State of Vermont wastewater permit is required. 
13. Standard Permit Conditions 1-15. 

 
 
 
NOTE:  These are staff comments only. The Development Review Board, who may 
approve, table, modify, or deny projects, makes decisions. 
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BURLINGTON DEVELOPMENT REVIEW BOARD 
Tuesday November 17, 2015, 5:00 PM 

Contois Auditorium, City Hall, 149 Church Street, Burlington, VT 
AMENDED AGENDA 

 
 

I. Agenda 
II. Communications 
III. Minutes 

               
  IV.    Consent 

1. 16-0406CA/CU; 69 Scarff Avenue (RL, Ward, 5S) Matthew H. Leach 

Construction of new single family dwelling with attached garage.   
(Project Manager, Mary O’Neil) 

 
V. Public Hearing 

1. 16-0477AP; 99 Loomis Street (RL, Ward 1E) Jonathan Lubis 

Appeal of Zoning Violation #291859 relative to occupancy by unrelated adults.  
(Project Manager, Jeanne Francis) 

 
2. 16-0239CA;  18 Adsit Court (RL, Ward 1E) Eugene Day III 

Appeal of zoning permit denial to replace main and center wooden porch posts with PT lumber, also 
replace railings/cross bars with PT lumber.  Replace wooden porch ceiling in-kind.  Replace wooden 
flooring with composite material.  (Project Manager, Scott Gustin) 

 
3. 16-0325CU;  34 Spring Street (RM, Ward 2C) Christopher Valin 

Establish bed and breakfast utilizing back yard cottage and also establish boarding house within 
existing home. (Project Manager, Scott Gustin)  Applicant has requested deferral to future date. 

 
4. 16-0151DT;  2-8 Hickok Place (RM, Ward 2C) Diemer Apartments, LLC 

Appeal of an adverse determination relative to grandfathering of five and six bedroom usage of four   
living units. (Project Manager, Scott Gustin) 

 
VI. Certificate of Appropriateness 

1. 16-0375CA; 311-329 North Ave (RM, Ward 7) BC Community Housing LLC 

Continued review of five year tree maintenance plan for 311 and 329 North Avenue. (Project Manager, 
Scott Gustin) 

 
VII. Other Business 
VIII. Adjournment 

 

 
Plans may be viewed in the Planning and Zoning Office, (City Hall, 149 Church Street, Burlington), 
between the hours of 8:00 a.m. and 4:30 p.m. 
 
Participation in the DRB proceeding is a prerequisite to the right to take any subsequent appeal.  Please 
note that ANYTHING submitted to the Planning and Zoning office is considered public and cannot be kept 
confidential. 
 
This may not be the final order in which items will be heard.  Please view final Agenda, at 
www.burlingtonvt.gov/pz/drb/agendas or the office notice board, one week before the hearing for the 
order in which items will be heard. 
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TO:  Development Review Board 

FROM: Scott Gustin 

DATE: November 17, 2015 

RE:  16-0239CA; 18 Adsit Court 

======================================================================

Note:  These are staff comments only; decisions on projects are made by the Development 

Review Board, which may approve, deny, table or modify any project.  THE APPLICANT 

OR REPRESENTATIVE MUST ATTEND THE MEETING.  

 

Zone: RL    Ward: 1E 

 

Owner/Appellant: Eugene Day III 

 

Request:  Appeal of zoning permit denial to replace main and center wooden porch posts with PT 

lumber, also replace railings/cross bars with PT lumber.  Replace wooden porch ceiling in-kind.  

Replace wooden flooring with composite material.  

 

Overview: 

The appellant is seeking approval to remove existing wooden porch flooring and to replace it with 

a PVC-base composite flooring material.  Both materials are tongue-in-grove.  The home is listed 

on the Vermont Register of Historic Places and is subject to the standards of Sec. 5.4.8, Historic 

Buildings and Sites, of the Comprehensive Development Ordinance (CDO).  The zoning permit 

application was denied, and an appeal has been filed.   

 

Recommendation:  Uphold zoning denial based on the following findings and conditions: 

 

I. Findings: 

On August 14, 2015, the appellant submitted a zoning permit application for renovations to the 

front porch of his home at 18 Adsit Court.  Among the renovations, the existing wooden porch 

flooring was to be removed and replaced with Aeratis Traditions porch flooring (a PVC-base 

composite material).   

 

After review of the application, zoning staff contacted the appellant on September 3, 2015 to 

inform him that removal of wooden material and replacement with composite material would be 

problematic under the historic preservation standards of Sec. 5.4.8.  The appellant considered 

alternatives and responded to zoning staff on September 10, 2015 that he would like to pursue use 

of the composite flooring material. 

 

On September 14, 2015, the zoning application was denied per the following reasons: 

 

1. The subject property is included in the Vermont Historic Sites & Structures survey and is 

subject to review under the historic preservation criteria of Sec. 5.4.8, Historic Buildings 

and Sites, of the Comprehensive Development Ordinance.  The sites & structures listing for 
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this property notes the front porch on the home and, in particular, the architectural details 

on this important building feature.  Of the four Craftsman style Vernacular homes on Adsit 

Court, the listing notes that this house and the one next door (14 Adsit Court) are the best 

preserved examples of a style rare in Burlington.  Sec. 5.4.8, (b) Standards and Guidelines, 

states that the removal of distinctive materials is to be avoided.  Distinctive materials and 

features are to be preserved.  Deteriorated historic features should be repaired.  If 

replacement is needed, replacement materials should match existing.  The proposed 

composite (PVC) porch flooring is a material change from the existing tongue-in-groove 

wooden porch flooring and is inconsistent with the standards of Sec. 5.4.8.   

 

On September 25, 2015, the appeal was filed within 15 days as required.  The appeal notes the 

deteriorated condition of the existing wooden porch flooring and the need to replace it.  The appeal 

asserts that the composite material is similar in appearance to the wooden flooring and is expected 

to resist rot and hold paint better.  The appeal also asserts that the denial prioritized materials over 

appearance.   

 

Sec. 5.4.8, Historic Buildings and Sites, of the Comprehensive Development Ordinance is aimed at 

protecting historically significant buildings – to protect those buildings that are well preserved and 

also to stem the flow of deterioration of others that have been altered over time.  The home at 18 

Adsit Court is very well preserved with exceptional integrity.  Building form, style, and materials 

all remain intact.  The proposed work is within the front porch, part of the building’s primary 

façade.  The standards of Sec. 5.4.8 are aimed at preserving the appearance of building features 

and also at preserving materials.  Under the standards of Sec. 5.4.8, there is longstanding precedent 

for materials retention, whether wooden windows, slate roofing, or wooden balusters.   Some 

examples of historically significant properties with in-kind wooden porch floor replacement 

include 35 Isham Street, 272 Church Street, and 12 Brookes Avenue.   

 

In sum, denial of the zoning permit application is appropriate per the following: 

 The home at 18 Adsit Court retains integrity of building form, style, and materials. 

 Sec. 5.4.8 calls for retention of historic features, including materials. 

 Exterior materials composition has remained intact since construction in 1909. 

 The proposed alteration is on the primary façade of this historic structure. 

 

II. Recommended Motion: 

Uphold the denial of zoning permit application 16-0239CA.   
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TO:  Development Review Board 

FROM: Scott Gustin 

DATE: November 17, 2015 

RE:  16-0375CA; 311 & 329 North Avenue 

======================================================================

Note:  These are staff comments only; decisions on projects are made by the Development 

Review Board, which may approve, deny, table or modify any project.  THE APPLICANT 

OR REPRESENTATIVE MUST ATTEND THE MEETING.  

 

Zone: WRM    Ward: 4N 

 

Owner/Applicant: BC Community Housing, LLC / Eric Farrell 

 

Request:  Tree maintenance plan for 311 & 329 North Avenue 

 

Applicable Regulations: 
Article 5 (Citywide General Regulations) 

 

Background Information: 
The applicant is seeking approval of a Tree Maintenance Plan per Sec. 5.5.4, Tree Removal, of the 

Comprehensive Development Ordinance.  This section allows property owners to address tree 

removal and maintenance on their property in 5-year increments without the need for separate 

zoning permits for each individual tree removal project.   

 

The Development Review Board initially considered this request at their October 6, 2015 meeting.  

The Board deliberated on October 21, 2015 and, due to concerns about the possible extent of tree 

clearing, moved to reopen consideration of the proposed tree maintenance plan, subject to review 

and comment by the Conservation Board with a site visit to the property. 

 

The site visit with members of the Conservation Board took place October 29, 2015.  A revised 

tree maintenance plan was reviewed by the Conservation Board shortly thereafter on November 2, 

2015.  At that meeting, the Conservation Board voted unanimously to recommend approval of the 

tree maintenance plan and to commend the quality of the plan.   

  

Previous zoning actions for this property are noted below.   

 9/1/15, Approval for addition of curb cut and drive to 351 North Ave 

 7/12/12, Approval to install wire fence 

 12/16/11, Approval to install 5 replacement windows 

 11/3/10, Approval to change use from institutional office & group home to college 

 

Recommendation:  Certificate of Appropriateness approval as per, and subject to, the 

following findings and conditions.   
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I.  Findings  

 

Sec. 5.5.4, Tree Removal: 

(a) Review criteria for zoning permit requests for tree removal 

See (b) below.   

 

(b) Tree Maintenance Plans 

1. A Tree Maintenance Plan prepared by a certified arborist shall be submitted as a Level I 

Certificate of Appropriateness…  This plan shall include general and specific criteria for removing 

trees based on the criteria as per Sec. 5.5.4 (a). 

The proposed Tree Maintenance Plan has been prepared by a team consisting of consulting 

foresters and a certified arborist as required.  The plan focuses on the area of property that may 

ultimately be conveyed to the city as some sort of public land.  Within this area, the plan delineates 

several distinct forest community types and notes specific management objectives for each.  

Several copses within “area 3” are to be removed, consistent with the surrounding open lawn.  In 

the rest of the woodland communities, the revised tree maintenance plan emphasizes removal of 

invasive species and retention/promotion of native species.  Revisions to the tree maintenance plan 

also include new emphasis on preserving dead and dying trees for wildlife and protection of native 

ground cover during maintenance activities.  Limbing up trees has been deemphasized in the 

revised tree maintenance plan.   

 

The proposed tree maintenance plan touches on each of the criteria of Sec. 5.5.4 (a) as required.  

Dangerous trees will be removed, particularly those close to paths.  Thinning will be aimed at 

invasive growth in the understory – such as the abundant buckthorn.  Revisions note that coarse 

and fine woody debris will be retained.  Mast-producing species will also be retained.  The 

westernmost portion of the property is affected by the Riparian & Littoral Conservation Zone 

running 250’ inland from the 100’ elevation along Lake Champlain.  The proposed tree 

maintenance plan acknowledges this overlay zone, and proposed tree clearing will be within the 

permitted 25% limit articulated under Sec. 4.5.4 (c).   

 

Staff from the Department of Parks & Recreation had commented on the original tree maintenance 

plan and expressed concerns relative to its potential impacts on the woodlands, particularly with 

the extent of clearing and pruning.  Revisions to the tree maintenance plan address those concerns 

by deemphasizing limbing up of trees and emphasizing the retention of native understory and dead 

and dying trees for their value as wildlife habitat.  (Affirmative finding) 

 

2. The Tree Maintenance Plan if approved… 

This Tree Maintenance Plan, when approved, will be valid for 5 years.  (Affirmative finding as 

conditioned) 
 

3. In order to continue tree removal… 

For ongoing tree removal on the subject lands beyond the initial approval, the Tree Maintenance 

Plan must be updated or re-written and approved by the DRB at 5 year intervals.  (Affirmative 

finding as conditioned) 
 

II. Conditions of Approval  

1. This tree maintenance plan, as revised October 8, 2015, is valid for a period of 5-years 

from the date of approval. 
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TO:  Development Review Board 

FROM: Scott Gustin 

DATE: November 17, 2015 

RE:  16-0151DT; 2-8 Hickok Place 

======================================================================

Note:  These are staff comments only; decisions on projects are made by the Development 

Review Board, which may approve, deny, table or modify any project.  THE APPLICANT 

OR REPRESENTATIVE MUST ATTEND THE MEETING.  

 

Zone: RM    Ward: 2C 

 

Owner/Appellant: Diemer Apartments, LLC 

 

Request:  Appeal of adverse zoning determination relative to grandfathering of five and six 

bedroom usage of four living units.      

 

Overview: 

The appellant is seeking an affirmative determination that units 2B, 4B, 6B, and 8B at 2-8 Hickok 

Place, with 5 and 6 bedrooms, are legitimately grandfathered.  Sec. 4.4.5 (d) 5, C, Residential 

Occupancy Limits, of the Comprehensive Development Ordinance (CDO) limits occupancy of all 

dwelling units within the residential zones to a family as defined in Article 13.  The definition of 

family has several subsections including (c): “No more than four unrelated adults and their 

children.”  This provision of the CDO limits occupancy of dwelling units throughout the city’s 

residential zones to families with kinship, group homes, “functional families,” or up to 4 unrelated 

adults.  This same provision was originally adopted in November 2000 (in just the RL and RM 

zones) and was incorporated into the Zoning Ordinance in effect at that time.  Prior to adoption of 

this provision, the city’s zoning regulations prohibited occupancy of dwelling units as “group 

quarters.”  Group quarters includes shared student housing (in re: Mentes) such as that at 2-8 

Hickok Place.  The prohibition of group quarter occupancy of dwelling units dates back to 

December 21, 1970.   

 

The subject dwelling units at 2-8 Hickok Place are student apartments occupied by more than 4 

unrelated adults (5-6 occupants), and the appellant wishes to have these apartments grandfathered 

as legitimately pre-existing nonconformities.  The determination request was denied and has been 

appealed to the Development Review Board.  Note that the appeal also requests city recognition of 

8 dwelling units at the property.  While the research associated with the determination request 

turned up a discrepancy in the number of permitted dwelling units, unit count was not part of the 

determination request and cannot be wrapped into the appeal. 

 

Recommendation:  Uphold zoning denial based on the following findings and conditions: 

 

I. Findings: 
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On July 30, 2015, the appellant submitted a zoning determination request seeking grandfathered 

status of units 2B, 4B, 6B, and 8B with 5 + 6 bedroom usage at 2-8 Hickok Place.  Much of the 

supporting information pertained to bedroom counts back to the appellant’s date of acquisition in 

2003.   

 

On August 26, 2015, the appellant met with zoning staff to review the pending request.  The 

appellant was advised to demonstrate consistent occupancy of the subject dwelling units, not just 

bedroom counts.  Following this initial meeting, zoning staff consulted with the City Attorney’s 

Office and worked with the Code Enforcement Office in reviewing rental registration records and 

other pertinent city records that might establish consistent occupancy of the subject dwelling units.   

 

On September 10, 2015, the appellant again met with zoning staff and provided additional 

information.  At that point, consistent occupancy of the subject dwelling units by 5-6 students back 

to April 2001 had largely been demonstrated by the rental registration records.  Evidence 

extending further back remained sparse.   

 

Following a final review of the determination request with Code Enforcement Office and the City 

Attorney’s Office, an adverse determination was issued on September 30, 2015: 

 

This determination is in regard to the above-referenced property, specifically your 

request that the City of Burlington recognize 5 & 6-bedroom usage (5 & 6 person 

occupancy) of units 2B, 4B, 6B and 8B as grandfathered (legally pre-existing non-

conformities).  The City reviewed the following documents/evidence to form its 

determination: 

 

 The City’s zoning permit records 

 The City’s property assessment records   

 The City’s rental registration records 

 Code Enforcement zoning compliance memo 

 Affidavits of 

o Richard M. Diemer and Jill M. Diemer 

o Vincent A. Paradis 

o John F. Shea, Jr. 

 The City’s determination regarding onsite parking 

 Floor plans of the residence 

 State of Vermont wastewater permit records 

 In re: Appeal of John Mentes, Docket No. 132-6-00 Vtec (Vt. Envtl. Div. 

October 22, 2001 and May 10, 2002) 

 Burlington zoning regulations including, but not limited to, the following 

versions: 2008 Comprehensive Development Ordinance and as amended, ZA 

#2000-01 Residential Districts Established passed November 22, 2000, 

Burlington Zoning Ordinance approved December 21, 1970 

 

Based on the review of these items, it is the determination of the Planning and 

Zoning Department that insufficient evidence has been provided to grandfather 5 & 

6-bedroom occupancy of the subject dwelling units.  Grandfathered or pre-existing 

legal non-conformities pertain to lots/parcels/structures/uses that are non-compliant 

with a current zoning regulation, but were compliant prior to a change in the 
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regulations.  While Sec. 4.4.5 (d) 5, C, Residential Occupancy Limits, was approved 

in November 2000, pursuant to In re: Appeal of John Mentes, Docket No. 132-6-00 

Vtec (Vt. Envtl. Div. October 22, 2001 and May 10, 2002), the city’s zoning 

ordinance in effect prior to the November 2000 amendment prohibited occupancy of 

dwelling units as “group quarters”.  The case found “shared student housing” to be 

“group quarters”.  The inclusion of the “group quarters” exclusion can be found in 

the Burlington Zoning Ordinance starting in 1970 (Burlington Zoning Ordinance 

approved December 21, 1970).   As such, evidence would need to be provided that 

the occupancy of the requested units was 5 and 6 unrelated persons prior to 

December 21, 1970 and has continued as such.  Such evidence was not provided and 

therefore, the grandfathering determination request must be DENIED.  

 

The appeal of the adverse determination was filed October 8, 2015, within 15 days as required.   

 

The appeal is brief and largely points to documentation submitted in support of the determination 

request.  The appeal notes that the building was constructed in 1894 as an apartment house and that 

the use has not changed.  The appeal does not directly contest the reasons for the adverse 

determination.   

 

The central matter here is “grandfathering.”  As noted in the adverse determination, grandfathered 

status (i.e. pre-existing legal non-conformities) pertains to lots/parcels/structures/uses that are non-

compliant with a current zoning regulation, but were compliant prior to a change in the regulations.  

This determination request is not a Bianchi or 15-year statute of limitation request; it is a 

grandfathering request.  In order to issue an affirmative grandfathering determination, the appellant 

in this case would need to demonstrate consistent 5-6 person occupancy of the subject apartments 

to at least December 20, 1970.   

 

On December 21, 1970, the city adopted an amended zoning ordinance.  In part, the amendments 

included provision to exclude “group quarters” from the definition of “family.”  Then, as now, 

dwelling units are to be occupied by families.  Family was defined as:  

 

One or more persons occupying a dwelling unit and living as a single nonprofit 

housekeeping unit, but not including group quarters such as dormitories, sororities, 

fraternities, convents, and communes. 

 
At that point, the city prohibited occupancy of dwelling units as group quarters.  The present 

occupancy of the dwelling units at 2-8 Hickok Place by unrelated students amounts to group 

quarters.   

 

The Mentes case from 2001 and 2002 is fundamentally important to the subject appeal.  This case, 

decided by the Vermont Environmental Court, stemmed from an appeal by John Mentes against 

the Zoning Administrator’s decision not to take enforcement action against the owners of a 7-

bedroom home at 36 North Willard Street occupied by seven unrelated students.  “Family” and 

“group quarters” were central to that case.  The 1999 zoning regulations in effect at the time 

contained the same definition of “family” as adopted December 21, 1970.  The Court found that 

“…to fall within the zoning use category of a single detached dwelling, the occupants of the house 

must satisfy both prongs of the definition of family.  …The shared student housing at issue… met 

the first prong of this test, in that the students were living as a single, nonprofit housekeeping unit, 
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but found that material facts were disputed as to whether or not they also fell outside of the 

category of ‘group quarters.’”  The Court decided that occupancy by unrelated adult students 

amounted to group quarters and was, therefore, prohibited under the zoning ordinance. 

 

While the Mentes case was pending, the city amended its zoning ordinance November 22, 2000 to 

address residential occupancy limits (see attached City Council resolution “Appendix A, Zoning 

#2000-01).  The present language, Sec. 4.4.5 {d} 5, C, Residential Occupancy Limits, is below.   

 

Residential Occupancy Limits.   

In all residential districts, the occupancy of any dwelling unit is limited to 

members of a family as defined in Article 13.  Notwithstanding the following, the 

minimum square footage requirements shall be reduced by ten (10%) percent in 

situations where the residential premises are owner occupied.   

Subject to Conditional Use approval by the DRB, a dwelling unit may be occupied 

by more than four (4) unrelated adults if it contains at least twenty-five hundred 

(2,500) square feet excluding its attic and basement pursuant to the following: 

(i) If in a RL district, the dwelling unit also contains at least an additional two 

hundred fifty (250) square feet and one (1) additional parking space per adult 

occupant in excess of four (4); or, 

(ii) If in a RM district, the dwelling unit also contains at least an additional two 

hundred (200) square feet and one (1) additional parking space per adult 

occupant in excess of four (4). 

(iii) If in a RH district, the dwelling unit also contains at least an additional 150 

square feet and 1 additional parking space per adult occupant in excess of 

four (4). 

 

Family: One or more persons occupying a dwelling unit and living as a single 

nonprofit housekeeping unit, but not including group quarters such as dormitories, 

sororities, fraternities, convents, and communes.  Occupancy by any of the 

following shall be deemed to constitute a family: 

(a) Members of a single family, all of whom are related within the second degree 

of kinship (by blood, adoption, marriage or civil union). 

(b) A “functional family unit” as defined in Article 30, Sec. 30.1.2(1). 

(c) Persons with disabilities as so defined in Title VII of the Civil Rights Act of 

1968, as amended by the “Fair Housing Amendments Act of 1988”. 

(d) A state registered or licensed day care facility serving six or fewer children as 

required by 24 V.S.A. 4409(2), as the same may be amended from time to 

time. 

(e) No more than four unrelated adults and their minor children. 

Provided that a dwelling unit in which the various occupants are treated as separate 

roomers cannot be deemed to be occupied by a family. 
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For purposes of this definition of family, a group of adults living together in a 

single dwelling unit and functioning as a family with respect to those characteristics 

that are consistent with the purposes of zoning restrictions in residential 

neighborhoods shall be regarded as a “functional family unit” and shall also qualify 

as a family hereunder... 

 

While commonly thought of as a restrictive provision, the amendment is actually permissive in 

light of the Mentes case.  Mentes found that occupancy by unrelated adults constituted group 

quarters and was, therefore, prohibited.  The residential occupancy limits amendment added 

provision for up to 4 unrelated adults within the definition of “family” and established criteria for 

occupancy exceeding 4 unrelated adults.  This amendment enabled occupancy of dwelling units by 

up to 4 unrelated adults, and under certain criteria, occupancy by more than 4 unrelated adults.  

The residential occupancy limits amendment originally pertained only to the residential medium 

density and residential low density zones.  It was later expanded to include the residential high 

density zone.  The subject property is within the residential medium density zone.   

 

This appeal for an affirmative grandfathering determination cannot be upheld. 

 The subject apartments are presently occupied by more than 4 unrelated adults without any 

zoning permit to do so.   

 Under the case law established by Mentes, this occupancy amounts to group quarters.   

 Group quarters are specifically excluded from the definition of family. 

 Dwelling units must be occupied by a family; occupancy of the apartments as group 

quarters is not allowed. 

 Occupancy of dwelling units as group quarters became prohibited December 21, 1970. 

 Consistent use of the subject dwelling units as group quarters with 5-6 unrelated adult 

occupants would need to be demonstrated back to at least December 20, 1970.    

 Neither city records nor documentation provided by the appellant demonstrate consistent 

use of the subject apartments as group quarters with 5-6 unrelated adult occupants back to 

at least December 20, 1970. 

 

The property at 2-8 Hickok Place appears to have been used as an apartment building since its 

construction in 1894.  While it may be possible that some of the apartments have been used as 

group quarters since at least December 20, 1970, there is simply no documentation to support 

consistent occupancy as such.  As a result, no affirmative grandfathering determination can be 

issued.   

 

II. Recommended Motion: 

Uphold the denial of determination request 16-0151DT.   
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TO:  Development Review Board 

FROM: Scott Gustin 

DATE: November 17, 2015 

RE:  16-0477AP; 99 Loomis Street 

====================================================================== 

 

Both the City and the appellants involved in the 99 Loomis Street appeal (16-0477AP) have 

requested continuance of the appeal hearing to a future Development Review Board meeting.   

 



 
 Department of Planning and Zoning 

149 Church Street 

Burlington, VT 05401 

Telephone:(802) 865-7188 

(802) 865-7195 (FAX) 

(802) 865-7142 (TTY) 

 

David White, AICP, Director 

Meagan Tuttle, AICP, Comprehensive Planner 

Jay Appleton, GIS Manager 
Scott Gustin, AICP, Principal Planner 

Mary O’Neil, AICP, Principal Planner 

Anita Wade, Zoning Clerk 
Elsie Tillotson, Department Secretary 

 

 

 

TO:  Development Review Board 

FROM: Scott Gustin 

DATE: November 17, 2015 

RE:  16-0325CU; 34 Spring Street 

====================================================================== 

 

The applicant for the 34 Spring Street application (16-0325CU) cannot attend the November 17, 

2015 Development Review Board meeting and has, therefore, requested continuance to the 

December 2015 meeting.   
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BURLINGTON DEVELOPMENT REVIEW BOARD 
Wednesday November 4, 2015, 5:00 PM 

Conference Room 12, City Hall, 149 Church Street, Burlington, VT 
 Minutes 

Board Members Present:  Alexandra Zipparo, Geoff Hand, Jonathan Stevens, Brad Rabinowitz, 
Wayne Senville, Jim Drummond 

Board Members Absent: Austin Hart, Israel Smith, A.J. LaRosa 
Staff Present: Scott Gustin, Mary O’Neil, Anita Wade 

 
 

I.      Agenda 
 
II.      Communications 

 
Schedule for 2016 DRB meetings; Letter from Robert and Susan Butani regarding 72 
Colchester Ave. 

 
III.      Minutes 

 
IV. Consent Agenda 

1. 16-0442CU;  747 Pine Street (ELM, Ward 5S) Crest Cooper Nedde, LLC 
Change of use to retail (to adjoin existing Burlington Furniture retail space), less than 5000 
square feet.  Request 50% waiver, five parking spaces. 
(Project Manager, Mary O’Neil) 
 

                    G.Hand recused. 
B. Rabinowitz – asked applicant if he has looked over and agreed with staff comments and   
recommendations. 
Representative unsure. 
M.O’Neil – explained the staff report and materials was sent to building owner, who was not 
able to be present tonight. 
Representative received copy of recommendations and accepts the conditions. 
B.Rabinowitz – Board agrees to accept project as a consent item. 
J.Stevens – makes a motion to grant applicants’ request and adopt staff recommendations.  
W.Senville – seconds this motion. 
Board Vote:  5-0-0 

 
2. 16-0405CU; 38 Wright Ave (WRL, Ward 5S) Brovar Development Company 

Construct seawall on existing grade for shoreline protection. (Project Manager, Scott Gustin) 
 
B.Rabinowitz - calls applicant though not initially available. 
S.Gustin - plans show small patio with a cross section showing that it should be stone. 
B.Rabinowitz – asks applicant if they have seen the conditions, staff approval and 
recommendations.   
S.Gustin - emailed staff conditions to the applicant. 
B.Rabinowitz – is staff okay with conditions? 
S.Gustin - need to change bylaws and amend zoning regulations to meet State requirement. 



Board may treat this as a consent item. 
K.Brown – do not understand existing and proposed lot coverage. 
B.Rabinowitz – need to update figures on existing and proposed lot coverage. 
K.Brown – will provide this 
Interested party in attendance would like more information. 
B.Rabinowitz - asks for motion on this item. 
G.Hand – makes a motion to accept staff comments as a condition to authorize the permit. 
J.Stevens - seconds motion the motion. 
S.Gustin – said Board may include a statement in the motion to accept recommendations 
from the Conservation Board. 
Board Vote:  6-0-0 
 

 
3. 16-0209CA; 3174 North Ave (WRL, Ward, 7N) Laurie A. Goldsmith 

Construct new house on previous site, no change to footprint. (Project Manager, Scott 
Gustin) 
 
G.Hand recused. 
B.Rabinowitz – asks if applicant has looked over and reviewed staff comments and 
recommendations. 
Board accepts items as a consent agenda. 
W.Senville – makes a motion to moves to accept application subject to staff 
recommendations. 
J.Stevens - seconds the motion. 
Board Vote 5-0-0 
 

V. Public Hearing 
1. 16-0362CA/CU;  60 Beachcrest  (RL, Ward 4N) Jean Berggren 

Conversion of patio into living space, creation of accessory dwelling unit   (ADU).Certificate 
of Appropriateness (Project Manager, Mary O’Neil) 
 
J.Stevens and G.Hand recused on item 
B.Rabinowitz - swears in applicant 
K.Berggeen, applicant, presents new parking plans giving the Board copies. Questions 
pertaining to issues on waste water management. 
B.Rabinowitz - asks about parking and whether  
J.Bergeen - asks about pavement to the road 
B.Rabinowitz - said as of now showing 23 ft of pavement along road, but that exceeds the 
limit which is 18 ft.  
S.Gustin - confirms 18 ft wide limit 
K.Berggeen - driveway meets sidewalk, did not show sidewalk or green belt on plan 
J.Drummond - asks if this is a corner lot  
B.Rabinowitz - is this front yard parking. It may have two front yards. 
K.Berggeen - it is sideyard parking; have a shared agreement with neighboring property, 
which is currently vacant. Does the driveway need to be paved or can it be gravel? 
S.Gustin - need to know about setbacks on neighboring property. The existing driveway is 
short due to angle. Need to find out if front yard setback is sufficient  
B.Rabinowitz - need make sure where space starts and that there are not two front yard 
parking spaces. Need more clarity on parking pertaining to concerns about accessory 
apartments. Applicant should work with staff to determine front yard setbacks and on how 
close to Oakcrest Drive. Can place parking space near other side of house. 
No other suggestions by Board. 
Public Hearing is closed. 
 
 

2. 16-0363NA;  1300 North Ave (RL, Ward 7N) Raymond E Lones 
Appeal of zoning denial relative to continuation of nonconforming residential/commercial use. 
(Project Manager, Scott Gustin) 
 



B.Rabinowitz swears in applicants 
S.Gustin - explains the history of the property dating back to 1959 when the permit was 
approved based on three conditions. The three conditions stated the permit would be granted 
only to the original owners.  The business could only be for TV sales and service, and the 
owners had to reside at the address. Currently, the appellants have an interest in buying the 
property for scooter service and sales which doesn’t fall within this zoned district. This might 
fall under bike sales and service, but not in a RL district.  A nonapplicable zoning application 
was filed by the applicants even though staff mentioned the business had to be TV sales and 
service. 
W.Senville - how long has this been since the present owner 
S.Gustin - not sure. Ray and Sharon currently own the property 
R.Lones - worked there with original owners since 1967 and eventually purchased and 
continued business. 
M.Davidson - appellant explains by continuing the use under the 3 zoning stipulations, the 
business of sales and service of TV’s is in regard to mechanical items which is similar to 
scooters, where only there are only material changes. The other two apply to the present 
owner and the owner’s plans to live there. Believes he can meet the three requirements. As a 
dealer for used motorcycles, he would give up the sales of motorcycles and substitute 
smaller motors for transportation. 
B.Rabinowitz - asks about environmental restrictions 
A.Zipparo - can you distinguish the difference in sound between a TV and a scooter? 
Where will you dispose of the material and how will you ensure there is no more noise than a 
TV repair shop?  Need more information about direct impact on the environment. 
M.Davidson - there may be less noise since everything serviced has a muffler and will 
encourage the use of mufflers. Architect drawings will provide shop with insulated walls. 
Testing scooters is similar to testing TV. Pictures of building show how it is insulated by trees 
and other buildings.  
A.Zipparo - another consideration is whether there will be an increase of traffic 
M.Davidson - people will ride in on scooters and drop them off 
R.Lones - we no longer do home service and currently all TV’s are brought to the business 
M.Davidson - there is ample parking for wait time and pick up  
G.Hand - how close are the closest properties in feet 
M.Davidson - approximately 50 feet 
G.Hand - will all service be behind closed doors? 
J.Stevens - the permit for Mr Lones may not have been able to continue this service if the 
original permit had been enforced. There are concerns about someone owning a business 
who then may want to expand. This would erode the single family and low density zone. 
R.Lones - an owner occupied business is different 
M.Davidson - I would be changing the business and removing the 30% to 50% of motorcycle 
sales 
J.Stevens - the concerns are about the next owner who may want to expand 
M.Davidson - can permit conditions be extended? 
R.Lones - the neighborhood was canvassed and 30 or 40 signatures were supportive  
W.Senville - if same conditions of permit were imposed would you be willing to accept this 
M.Davidson - yes 
J.Drummond - asked questions about the location of the project 
M.Davidson - describes area speaking about the reduction of noise and wanting to 
accommodate residences and school.  Never one complaint about noise. 
K.Brown - a condo unit owner near Lones property has a scooter and has no objection for 
the business to be there 
J.Stevens - mentioned there is a noise issue on North Ave 
K.Brown - the school is the biggest issue  
A.Zipparo - traffic issue already 
K.Brown - yes 
R.Lones - noise issue relates to fire station and ambulances saying there’s never a day 
without at least five fire trucks  
S.Gustin - mentions the permit whether conditions can be changed. To uphold the permit 
means no change. An appeal adopted in 2008 to allowed a continuance  



R.Lones - said he was told it had to be neighborhood type business, such as a hair salon, 
dog business, or coffee shop  
S.Gustin - this information did not come from me 
R.Lones - recommendation was for commercial uses 
J.Stevens - questions violations on property 
S.Gustin - the permit runs forever unless there is a change  
B.Rabinowitz - this will be taken up at the deliberative session 
Closed public hearing 
 

VI. Sketch Plan 
1. 16-0393SP; 72 Colchester Ave (I, Ward 1E) Edward B. Von Turkovich 

Construct seventy nine apartment units within three story building, parking below and above 
ground. (Project Manager, Scott Gustin) 
 
GHand recuses from item. 
W.Senville asks staff to give brief overview of the purpose of a sketch plan for a PUD 
M.O’Neil – speaks about the sketch plan as a conceptual plan which is a requirement prior to 
submitting a PUD. The plan outlines the intent and purpose asking for feedback from the 
Board. 
F.vonTurkovich - gives handouts of plans to Board 
F.vonTurkovich and G.Rabideau architect introduce themselves to the Board 
F.vonTurkovich - mentions they were before the Board prior and made modifications. 
Looking for feedback, before going to the DAB and filing an application 
A.Zipparo - ordinance given is 2014, is this the most up to date;  
S.Gustin - no, August, 2015 was when the state statute was amended and so the distinction 
is no longer needed 
B.Rabinowitz - the plan is a survey map  
F.vonTurkovich - will work with staff on readable comments 
B.Rabinowtiz - questions basic lot issues 
G.Rabideau - went over colorized plan saying it was now more readable. The properties at 
66 and 96 Colchester belongs to neighbors under a separate title, but subject to easements 
for better access and connection for circulation. 
B.Rabinowitz - asked if paved areas were changing 
G.Rabideau - discussion of paved areas of 66 and 96 Colchester. Plan has more clarity for 
neighbors needing better egress and ingress. Continuing the pattern of use benefits 
everyone by directing traffic to Colchester providing for better vehicular access. 
W.Senville - it is not clear which is your property and whether this is a joint application 
Rabideau - spoke about the plans for 3.26 acres and cross easements 
F.vonTurkovich - said 66 Colchester is subject to a cross easement allowing for an 
easement plan to benefit our parcel and have access to traffic light. The 96 Colchester 
property would also have access to parking and cross easement maintenance plan over 
both ours and theirs. 
J.Drummond - questions existing conditions 
F.vonTurkovich - existing conditions have been there a long time; parking configurations are 
old and plan not to put them out of compliance. Plan is to get everything more efficient and 
organized. Could have excluded 96 but this address should be included for the benefit of 
planning and parking in the area.   
M.O’Neil - this as an extremely difficult project. Staff met with applicant and representatives 
going over setbacks believing that all parcels should be included. Question what it means to 
develop this project as a separate entity.  Can we exclude 66 and 96 and not consider them 
as part of the PUD or should they be a single entity and shared parking.   
B.Rabinowitz - if these parcels are not under the same ownership, how can they be part of 
the PUD? 
S.Gustin - PUD parcels do not have to have the same ownership. As an example, a 
precedent was established with Appletree Lane with the homeowners as coapplicants. This 
is just a sketch plan. 
F.vonTurkovich - want to get this established prior to making application for PUD. The 96 
Colchester raises more questions and neither 66 or 96 want more development. They will 
cooperate for parking development as a limited purpose. 



B.Rabinowitz - makes setback process more understandable. 
F.vonTurkovich - understands from the PUD regulation language 11.1.6 (b) the requirements 
that must be met with minimum setbacks for district and also for the periphery. Referenced 
table B in zoning ordinance about requirements that must be met. Asks staff and the Board if 
minimum means 5 ft. setback  
B.Rabinowitz - it means 5 ft minimum setback and 20 ft. maximum 
G.Rabideau - asked about two other points on issue of setbacks; how to deal with proposed 
setbacks as it relates to existing structures on Colchester Ave. Staff comments that Board 
has discretionary ability and wants clear understanding from the Board about what is 
important to the process. Would like to know the setback effects for the smaller buildings and 
would ask Board to use discretionary approval. 
B.Rabinowitz - questions setbacks on existing buildings 
M.O’Neil - careful reading of ordinance does not demand that you combine lots and may 
maintain existing nonconformity. 
B.Rabinowitz - questions about rear yard 
M.O’Neil - there is no rear yard, two frontages and a lot of sides 
F.vonTurkovich - also section of ordinance that said 72 and 80 Colchester are 
nonconforming now and will continue that way.  
G.Rabideau - alignment has to work with UVM and medical center for clear vehicle 
interactions at the traffic light. 
B.Rabinowitz - this does not line up and may need a traffic report 
F.vonTurkovich - hopeful for low traffic count. This could be popular housing for those who 
work on campus. Promoting ride share with local company among residents for less traffic 
G.Rabideau - hope to generate low traffic count since the area is popular housing for people 
living on campus and we think we will be successful  
M.O’Neil - want to confirm the land area. This will affect properties and count for total land 
area 
F.vonTurkovich -may only do one bedroom units 
M.O’Neil - questions how number is achieved  
B.Rabinowitz - questions slope 
M.O’Neil - not an issue in this district 
W.Senville - biggest concern is the massing of buildings 
G.Rabideau - went over plans 
J.Drummond - questioned relative size and scale 
G.Rabideau – speaks of three distinct masses 
M.O’Neil - did have building elevations, but decided to get site addressed first and then work 
on the building 
F.vonTurkovich - looked at this site for many years. Many ideas explored but know there is a 
limit to three stores. Need to consider elevators.  Underground parking was an important 
aspect. A larger building works better. Behind existing set of buildings land does slope away 
at 80 and 94 Colchester where a 3 or 4 ft grade change occurs, but will work with grade 
change. 
W.Senville - asked about changes to existing buildings  
F.vonTurkovich - mentioned the uses at other addresses.  Fletcher place approved to be a 
duplex, but may revert to single unit. 
F.vonTurkovich - will work with Mary to understand the actual size of parcels   
B.Rabinowitz - involves adding 66 and 96 Colchester 
F.vonTurkovich – these properties may not want the involvement in PUD except for the 
access to driveway. No problem with lot coverage, since they will not sell their density. 
B.Rabinowitz - questioned total size and lot calculation. Is it a zero lot line if not part of PUD? 
Issues on 66 and 96 evaluations.  
M.O’Neil - exceptions to parking is shared driveway, shared parking, shared walkways and 
shared paving.  
F.vonTurkovich - not going to add density; 96 uses our driveway and like to formalize 
arrangements.  

    W.Senville - would parking would look the same as now 
F.vonTurkovich - agree on repair and maintenance and make a covenant. Want to be sure 
every aspect of parking is reviewed by Board and going over with staff about what to do with 



the properties. Want this reviewed as coordinated plan by City.  Would like to do something 
with 96 Colchester. 
J.Drummond - not increasing coverage and reworking is the owner of the building willing to 
allow you reconfigure and the next owner is bound by this 
F.vonTurkovich - with adequate parking would be interested in collaboration. The diagonal 
space will be 24/7 use for them; at night all residents will be able to park after 8pm; may not 
need parking waiving; 
G.Rabideau - with the parking as now, the 54 spaces includes handicap parking. There are 
117 total parking spaces.  Issues with expense of elevators. 
M.O”Neil - In 1988, 66 Colchester increased parking from 5 to 6 spaces. Issue with 
development of parking and if involved parcels are in or out of PUD. 
M.O’Neil - questions the width of property at the site 
G.Rabideau - trade off sharing parking is a planning benefit and helps with relationships  
B.Rabinowtiz – confirming the main issue at this time is setbacks and lot size  
JDrummond - is there a stream on property 
G.Rabideau - there is a wet area; UVM has an unpermitted drainage channel that goes 
through site and will be addressed. The ravine continues and water flows into Winooski 
River. 
F.vonTurkovich - will be better drainage and will work with neighbors  
G.Rabideau - earlier parking used up a lot of flat space that was not present in garden 
space; can carve out green space. Trying to work with a more urban response. 
B.Rabinowtiz - have to address single family residence  
S.Butani - raises questions to understand ownership and use rights. Asks for further 
clarification regarding 49 Fletcher Place and if relationships need to be formalized before 
actual approval of project. 
S.Butani - questions about acreage of property 
B.Rabinowitz - other properties are included and would have to be coapplicants 
F.VonTurkovich - yes  
B.Rabinowitz - part of 49 is involved and part is not involved in project 
S.Butani - property is challenging for building. Has there been a geotechnical report and is 
this available? 
B.Gore - as resident of 43 Fletcher Place, she and her husband are one of the longest 
residents on street. It is a predominately residential street. Not against infill housing, but 
building is too big with too much massing and not enough green space and for maintenance 
and values of city scape. It was left out of RL but it is not different. Important information 
regarding the topo lines shows a map with running water all year long and deep tight topo 
lines. Occupancy largely 1 bedroom attracts lots of students but building has no 
management plan on site. This will not attract young professional families. Anticipating traffic 
problems with lots of wait time at traffic signal. Adverse effects will be felt from potential 
noise and lights. Possible geotechnical problems with building built on fill over the years. 
Challenging to do and get proper drainage and cover more area with macadam and parking. 
Land slopes away so that building may end up to be higher than 35 ft. Noise will filter to end 
of Fletcher Place. Privacy issues from people looking over our homes especially at night. 
Building backs up to sharp ravine with no ability to provide screening. 
This property is not yet owned and suggest developer make use of density they own and 
apply for building with less than half of the number of units, which could still be a significant 
addition to housing units in Burlington, and be able to maintain quality of life. 
B.Rabinowitz - the scale is not available at this point to know where to go with this  
S.Busher, - city councilor from Ward 1, feels positive about more green space, underground 
parking and more space for properties. Process of combining lots and buying ravine 
spreading over the area has not played out well in the past. This becomes difficult for people 
who look for resale due to parking and encumbered properties. The parking behind 
properties has become a colossal problem and worried about making one property a duplex 
dated 1812 and thereby changing the character. Concerns about traffic plan. Hope car share 
will reduce number of vehicle trips. Must address serious issue of water drainage. Worried 
about massing and size of building.     
B.Rabinowitz - asks her feeling about 1 bedroom unit 



S.Bushor - there is a fear factor and a reality that students are drawn to buildings any time 
someone builds near UVM.  Many students go to Winooski and live in one bedroom. 
Champlain College manages housing better than UVM does. 
J.Stevens - you were involved in ordinance rewrite and wondered why Fletcher Pl was 
placed in the institutional zone 
S.Bushor - I was not involved in 1974. The major rewrite was in 2007. There were some 
problems with expansion of parking and zoning and when Fletcher Place was looked at it 
had already changed to smaller homes more RL. It was left incomplete. Talks happened with 
Fletcher Place and the ordinance committee. 
B.Rabinowitz- if they have option to buy, we need to look at it that way. 
R.Hillyard – as steering committee member of NPA in the area, no one is against infill 
housing. Frank has come to NPA several times, but haven’t seen this latest proposal. 
Careful as steering committee as to what is said. Property values were reduced by 10%; 
Frank is anxious to make this profitable. Is it good for developer to make money on owner 
occupied neighborhoods? Do not understand what 1 bedroom units does to help affordable 
housing.  Junction is off medical center junction on Fletcher Dr. is sufficiently off and have to 
carefully concentrate on traffic there. It should be redesigned for Colchester design project 
working in conjunction with UVM since most of construction traffic and medical will be 
steered toward Main St and interstate. Still very problematic. 
B.Rabinowitz - comments FVT 
F.vonTurkovich - project is subject to affordable housing subject to code inclusionary adding 
12 units at affordable rate and starting with smaller units making it viable. some projects 
don’t go anywhere because of the inclusionary housing; There is a preference for 1 
bedrooms units where couples and  rent increment less; individuals and couples living in one 
bedroom and that favorable for inclusionary; significant factor in project 
How the ravine functions or that it will remain conservation applicant wants to take 
advantage of this code.  Aware of drainage and have had geo tech work completed. The 
source of water is not concerning the downstream and unlikely to test downstream. A lot of 
extensive vegetation there now and may not be able to plant material in area;  
F.vonTurkovich – through the land from 49 Fletcher Place, I have gotten to know owners and 
the value of land is very important to them. They need to sell the land to do what she needs 
to do. There is a valid personal economic reason for selling the land and that is an okay 
thing. Open about doing other than 1 bedroom units and okay with this. According to UVM 
and studies find that people out of college want 1 bedroom units. Willing to hear from Board 
on this. Do not want people to think I am doing student housing. 
J.Stevens - the Board does not have jurisdiction over this 
A.Zipparo - how is a one bedroom lower rent. Explain logic of higher price point  
F.vonTurkovich - two bedroom are great with one bedroom building one bathroom and 
kitchen. Many people do not want a roommate. UVM and Medical are two employment 
drivers and who like a one bedroom.  
A.Zipparo - logic of one bedroom is that they are not affordable 
B.Rabinowitz - asks for more data on this. This is sketch plan and technical information is 
not shared about this. 
F.Turkovich - do you want to close this session or continue. We would like to have more 
NPA meetings.  
J.Stevens - no limit on number of sketch plans 
S.Gustin - we can have sketch plans numerous times, but there is a fee for subsequent 
reviews 
B.Rabinowitz - is the purpose is to give you feedback.   
Close sketch plan. 

 
 
 
 
 
 
 
 
 



VII. Other Business 

 
DRB scheduling for 2016 will be taken up during the Deliberative Meeting on Monday November 
9, 2015 at 5pm. 
 

VIII. Adjournment 
 

 
________________________________________________                    ____________________ 
A.Hart, Chair of Development Review Board                  Date  
 
________________________________________________                    ____________________ 
A.Wade, Planning and Zoning Clerk              Date 

 

 
Plans may be viewed in the Planning and Zoning Office, (City Hall, 149 Church Street, Burlington), 
between the hours of 8:00 a.m. and 4:30 p.m. 
 
Participation in the DRB proceeding is a prerequisite to the right to take any subsequent appeal.  Please 
note that ANYTHING submitted to the Planning and Zoning office is considered public and cannot be kept 
confidential. 
 
This may not be the final order in which items will be heard.  Please view final Agenda, at 
www.burlingtonvt.gov/pz/drb/agendas or the office notice board, one week before the hearing for the 
order in which items will be heard. 


